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CENTRAL PROVINCES LEGISLATIVE COUNCIL 
AKOLA SOUTH (N.M.R-) 

MR, DINKAR RAO DHAR RAO NAIK RAJURKAR 
( Petitioner ) 

versus 

MR. jANARDAN BHALCHANDRA SANK {KestPonJent) 

>X'herc dn* form of nonunjition prc^crilxn th*ii it should be presented 
;ii ihc ofhtc of the Rcturmn]j{ Officer, the prcjwMU.itum of .1 nomination paper 
to the Returning Officer at hi.\ residence during the prescrilnd hour* id 
ftufhcieni vompliaiu'c with the rules, when it was found that the parti- 
cular officer was in the halm of doing ht\ work at his residence after a 
certain lime m the day. 

li was contended that the nomination paper of the Respondent 
was invalid having; been presented at the residence of the Returning 
i Officer, 

The question is the one that has given rise to much discussion, 
vi/,, whether the prewntation at the bungalow of the Deputy Com- 
missioner is a proper and sufficient prejjenlation within the rules. 

It has been strenuously contended that Rule 10 does not preicril>c 
any place for presentation, and therefore the tlolivery to the Re- 
turning Officer in his office room at the bungalow complies with 
the rule. Against this it is urged that Rule 10(5) must be read 
with the form of nomination given in .Sche^dule 5 which showsi that 
the presentation must be at the office, and that offee is the >samc 
building as is mentioned in Clauses (7) and (9) of Rule 10(5), 

The O>mmissioncrs have considered this vexed *quesiJon, and 
have decided that the presentation at the bungalow does (fomply with 
the rule. At first sight it appears that the footnote on the nomina- 
tion form goes beyond Clause (6) of Rule 10 and is ultra vires in 
inserting the words **at his office^, but a further consideration shows 
that this is not so. Clause (6) rejects all nomination papers present- 
ed after 3 r.M. on the day fixed for presentation; but it cannot be as- ^ 
sumed consxrsely that all papers received before that time must be 
accepted, as that would conflict with Clause (5) which prescribes * 
that the presentation must be between II a.m. and 5 p.m. No- 
mination papers can be rejected on other grounds and the ft>otnote 
to the nomination form is an indication that such papers will be 
invalid unless presented at the oflSce, The place of presentation, 
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therefore, becomes important, ^e are of opinion that the whole 
form of nomination must be read as a part of Rule 10(3). The 
full meaning of this clause cannot be ascertained without reference 
to the form. The clause is incomplete without the form itself. 
Then when the form is read, it is found to contain a clear direction 
as to the place of presentatbn. Twice it is mentioned that the de- 
livery must be at the office of the Returning Officer, and that di- 
rection cannot be excluded from the rule or disregarded by the can- 
didate. The question then arises whether the office room in the 
bungalow is an office for the purpose of such presentation. The 
word “office” has never, so far as we arc aware, been judicially de- 
fined; but we are of opinion that in this particular case we have 
sufficient material for a decision. The schedule in the Regulation 
3 under Rule 14 shows that the Returning Officer is the Deputy 
Commissioner (e\ officio) and we conclude that the office of the 
Returning Officer is the office of the Deputy Commissioner as such. 
Now undoubtedly prima facie the office of the Deputy Commis- 
sioner is the building known as the kachcry where the courts arc 
held, and general administration of the district is conducted. Rut 
we have clear evidence, which we find satisfactory, that 
this particular Deputy Commissioner did his work in the kachery 
until about 2 p.m. daily and did the rest of his work in the office of 
his bungalow from 2 p..m. onwards. This custom was w'cll known 
to the members of the Bar and the litigant public. Thus by 
custom there were two offices with fairly well-defined times. 
Morct)vcr, we have evidence that the Returning C>fficcr had left 
specific instructions that any candidate bringing nomination 
papers should be sent to the bungalow. Hence, although we feel 
that it would certainly have been better if the Returning Officer 
had remained in his kachery on those days, until 3 p.m. we consider 
that the nomination papers of Mr. Sane were delivered to the Re- 
turning Office' "at his office” within the meaning of the rules. 

'We fino that the nomination paper was validly presented. 

Certain other allegations of undue influence, etc., were alt dis- 
believed on facts and evidence. 

Petition dismissed with costs assessed at Rs.3f0. 

F. J. Woodward 
K. G. Damle 
M. J. Dastur 



UNITED PROVINCES LEGISLATIVE COUNCIL 
ALIGARH DISTRI<!:T EAST (N.M.R.) 

THAKUR UDAYA VIR SINGH (Petitioner) 

versus 

RAJ KUMAR SINGH (Respondenf) 

The description of ‘*Aligarh District East** constituency as "Aligarh 
East" in iHe nomination paper was held to be a trivial nusdcscriptiun and 
therefore condoned. 

The questuoi of the age of the Retpondent to entitle him to be a candidate 
can be raistnl at the time of the petition, even though no obiecfion was 
raised about it before the Returning Officer. 

The improper refusal of a nomination paper bv the Returning Officer 
is :i material irregularity which affects the result of the election, and the elec - 
tion s\ ould Ih' set aside on that ground. 

In the space for the name of the constituency in all his nomi- 
nation papers the Petitioner had put down **Aligarh lust Non- 
Muhammadan RtiraP'. The Returning Officer rejected the nomi- 
nation pafx*rs by the following orders: — 

‘^Declared invalid as the name of the constituency has been in- 
correctly given. This is a technical matter in which 1 hold that ab- 
solute accuracy is essential.’’ 

Besides the Petitioner there were two other candidates for the 
same constituency, viz., Kunwar Raj Kumar Singh and Pundit Sheo 
Sahai. The nomination paper of Pundit Sheo Sahai was also rejected. 

A written objection to the nomination of Kunwar Raj Kumar 
Singh was taken by Baldeo Sahai Sharma on the ground that Raj 
Kumar Singh was under 2S years of age and therefore not eligible 
for election to the l egislative Ofuncil, but this objection appears 
to have been summarily rejected without any enqilir^^. 

Kunwar Raj Kumar Singh was returned unopposed as a 
member of the Legislative Council. His election has been called 
in question on the grounds oP which the main is that Raj Kumar 
Singh was under 25 years of age on the day of his nomination. 

We arc of opinion that the refusal of the Petitioner’s nomi- 
nation by the Returning Officer was not justified. The abbre^ 
viatton of the name of the constituency by the omission of th# 
word ^"district’’ should have caused no misgiving in the mind of 
the Returning Officer as to the identity of the constituency with 
which ^Aligarh East'* could have been confounded. The mis- 
description was trivial and should have been condoned. This is 
the principle underlying the Engli^ BaUot Act. 
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It was conceded by the learned counsel for the Respondent 
No. 1 that the question of the latter's age could be raised before us 
even though no objection to his age was taken before the Return- 
ing Officer. On a considcratioA of the evidence produced by the 
parties it was held that the Respondent was 26 years of age at the 
time of the nomination. 

It follows from what has been said above that the acceptance 
of the nomination of Respondent No. 1 was not improper, but 
the refusal of the nomination of the Petitioner was improper. It 
is clear that the election of Respondent No. 1 was materially 
affected by the improper refusal of the Petitioner's nomination. 

The election of Kunwar Raj Kumar Singh should l>e held to 
be void. Parties to bear their own costs. 

H. Nelson Wright 
V. E. G. Hussi Y 
G. C. Badhwar 


UNITED PROVINCES LEGISLATIVE COUNCIL 
ALIGARH DISTRICT WEST (N.M.R.) 

THAKUR SHIB NARAYAN SINGH {Vetttiouer) 

versus 

THAKUR LAKSHMI RAJ SINfiH (ResfumJcNf) 

The objcvi to he kep! in hilinju: up Uu* m>nnn.inon p>ipcr is tlut .i 
jHrrson who secs the nomiiuticirt paper may Ik able to decide whether the 
candidate is projvrly nominated ur .jsscnicd to by enrolled bur^evses and 
to determine this by a mere cnniparison ot the nomination paper and 
bur^^css roll without any furihct and laborious enquiry. 

No inaccurate description of any person should hinder the 0|:>cration 
of the law. with respect to that person provided the description be such 
as to be commonly understood. U is the misleading of tlK electorate 
that is to Ik avoided. * 

The Petitioner was nominated by means of three nomination 
papers but ail these were declared invalid by the Returning Officer 
on the following grounds — 

(a) "As the name of his proposer given as Bhawani 
%ankar” does not agree with the Electoral Roll where the name is 
given ac 'Bhamani Shankar’; 

(b) "That the age has not been properly given. Only *41’ 
has b«n written, and the w<wd ‘years’ has been omitted. This 
» a technical matter in which I hold that absolute accuracy is es> 



SHIB NAIUm SINGH P. LARSHMI RAJ SINGH S 

sential. I am not entitled to make any presumption whatsoever as 
to what is correctly intended; 

(r) *'As the name of the propaser given as T.ajfa’ diK^s not 
agree with the Electoral Roll, where the name 'Lajia' is given* 
These are two different names’*. 

The Petitioner had taken an objection before the Returning 
Officer as to age of the Respondent, alleging that Thakur Lakshmi 
Raj Singh was under 2 5 years of age on the day of his nomination 
and such was ineligible for election, but that the Returning Officer 
overruled the objection and declared the nomination of the Res- 
pondent to be valid. Thus Thakur Lakshmi Raj Singh, l>eing the 
only validly nominated candidate, was returned unopposed. 

The Petitioner’s nomination papers are exhibited as Exhibits I, 

2 and 3. 

In Ex. J the name of the proposer is signed ’’Bhawani Shankar” 
and his Electoral Roll number is given as No. 175 2. The Electoral 
Roll in Aligarh is prepared in both Urdu and Hindi. The election 
officer Balm Mahadeo Prasad has stated that ”in this district we have 
been acting upon the Electoral Roll in Urdu and not on that in 
Hindi”. He admitted, however, that there was no (it)vernment 
order whicli preferred the Urdu to the Hindi copy of the Electoral 
Roll and found that the name given against No. 175 9 was ’’Bhawani 
Shankar”. In consequence of this disagreement with the signature 
of the proposer he declared the nomination paper invalid. If, 
however, he had l(K>ked at the Hindi Electoral Roll he would have 
found that the name there given against No. 1762 was ”Bhawani 
Shakar”, i.e., the exact name given by the proposer in nomination 
paper Ex. 1. 

Wc have been referred to and taken through a number of 
English dcci.sions on questions cognate to the point which wc have 
Ix'fore us. These are, however, anterior to and have doubtless been 
considered in the Indian Electoral Law, and we see n<. necessity in 
this case to travel iH'yond the Indian rules, which arc clear and full. 

Regulation 9 made under Rule 13(1) of the United Provinces 
Electoral Rules and printed dn page 3 of the United Provinces 
Gazette, Extraordinary, dated July 4, 1923, sets out the grounds on 
which the Returning Officer tnay refuse any nomination. Among 
them are: 

9(1) (2) that the name of a proposer or seconder is not enter-* 
ed on the Electoral Roll of the constituency, and 9(1) and ( 3 ) that 
the candidate or any proposer or seconder is not identical With the 
person whose electoral number is given in the nomination paper as 
the number of such candidate, proposer or seconder as the case may 
be. 
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Rule 9(1) further contemplates the refusal of a nomination 
paper after such summary inquiry as the Returning Officer thinks 
necessary. ^ 

It needed a very summary mquiry, if any, in this case to satis- 
fy the Returning Officer that the proposer on Ex. 1 was identical 
with the person shown in the Electoral Roll against the correspond- 
ing number. A mere reference to the Hindi Electoral Roll would 
set the matter at rest. 

The insistence by the Returning Officer on absolute literal ac- 
curacy was overdone. The object to be kept in view in filling up 
the nomination paper is "that a person who sees the nomination 
paper may be able to decide whether the candidate is properly no- 
minated or assented to by enrolled burgesses and to determine this 
by a mere comparison of the nomination paper and burgess roll 
without any further and laborious inquiry”. (M(X)rhouse tersNS 
Linney, 15 Q. B. D.1 885 ) 

It is further laid down in the English Act, 45 and 46 Victoria 
C. 50, on a cognate subject that no inaccurate description of any 
person should hinder the operation of the Act, with respect to that* 
person provided the description be such as to be commonly under- 
stood {ifnd). It is the misleading of the electorate that is to l>e 
avoided. 

We think that the nomination paper Ex. 1, satisfies the prin- 
ciples above enumerated. I^.vcn if the fact that the name of the 
propoaT is given in the Hindi Electoral Roll in the same form as 
in the nomination paper be ignored, we are of opinion that the 
writing of the proposer’s name as ”Bhawani” and "'Bhamani” are 
interchangable readings of one and the same name. Such inter- 
change letters in words is quite a common feature* in this Pro- 
vince and is in keeping with philological rules. 

We, therefore, find that •the Returning Officer improperly 
declared tl^ nomination paper Ex. I to be invalid. 

That being .w, it is unnecessary for us to examine the other 
two nomination papers Exs. 2 and 3, but as their invalidation has 
been challenged we may state tflhat in our opinion, the omission 
of the word ’’years” after 41 in Ex. 2 in the space for age of the can- 
didate was a clerical omission of nt> importance and should have 
been condoned. The refusal of the nomination paper Ex. 3 be- 
cause the proposer signed himself ’’Lajia” instead of *Xaija” as 
shown in the Urdu Electoral Roll, was uncalled for. In this case, too 
a glanie at the Hindi Electoral Roll would have been suiBcient to 
convince the Returning Officer of the proposer’s identity with the 
voter entered as number 1041 on that Both these nominatk>n 
papers arti in our opinion^ valid and the petitioner was duly qua* 
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iiSed eo staiuf as a candidate for election to the Council. 

After discussing the evidence about the age of the Respondent 
the Commissioners held as follows; — 

"We find that the Respondent’s age was 24 years 8 months 
and 1 day on the day of his nomination, and chat he was ineligible 
far election under Rule 5(1) (/) of the United Provinces Elec- 
toral Rules.” 

We, therefore, recommend to His Excellency the Governor 
that the election of Thakur Lakshmi Raj Singh should be held 
void; that the Petitioner Thakur Shib Narain Singh should be dec- 
lared to be duly elected as a member of the United Provinces 
{.egislative Council, and that the Respondent should pay the 
Petitioner’s costs amounting to Rs.40-8-0. 

H. Neison Wright 
V. E. G. Hussey 
G. C. Badhwar 


UNITED PROVINCES LEGISLATIVE COUNCIL 
ALIGARH MUTTRA AND AGRA DISTRICTS (M.R.) 

MOHAMMAD ABDUL WAHAB {Vetilioncr) 
versus 

OBEDUR RAHMAN KHAN (Respot, dent) 

The Clommissioncrs iirc not comf>ctcni to IH-Iuml ilicir appoint » 
nient as such, and to enquire into the question of the profx*r presenta- 
lion of the petition, the Comniiisioncfs mmt assume that the prior 
requisites have been complied with, otherwise the j>etition would have 
been dismissed by the Governor. 

There is iw authority for the propi>sition that the date of declaration 
of the candidate assenting to his nomination must be his own hand- 
r writing. • 

The Respondent to a petition cannot be permitted to call in question 

the validity of the Petitioner's noniination without his having filed a 
. . , . • 
recriminatory petition. 

The nomination of Mohammad Abdul Wahab was refused by 
the Returning Officer on the ground that his declaration on the no- 
mination paper assenting to his nomination was not dated by him- 
self, but by some other person. 

The Respondent has challenged the Petitioner’s nomination and 
the question arose at the outset whether he was entitled to^o this 
seeing that there is no recriminatory petition under Rule 42 of the 
Electoral Rules before us. Respondent’s counsel relied on C^der 
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21, Rule 22, Civil Procedure Code in support of his position. We 
dre of opinion that we cannot apply that provision in this case* 
Wc are bound to adapt our procedure to that laid down in the Civil 
Procedure Code **as nearly as may be*" but election law is special 
laV and Section 42 of the Electoral Rules has set out distinct con- 
ditions under which a recriminatory petition is permissible, viz., 
when the petitioner claims the seat for himself. In no other case 
is a recriminatory petition contemplated. Nor, indeed, would 
there be any useful object in making inquiry into the qualification 
for candidature of a person who does not claim the seat for himself. 
Our business is confined in a case like the present one to the question 
whether the Respondent has been properly elected. 

Wc, therefore, think that the analogy of Order 21, Rule 22 
is not a real one. Apart from this the pleadings of the parties dis- 
closed the following two issues: — 

(1) Was the invalidation of the Petitioner’s nomination paper 
by the Returning Officer improper? 

(2) Was the Election Petition duly presented and have the 
Commissioners any authority to inquire into the point after the pe- 
tition had been accepted by the Governor? 

The second issue relates to the due presentation and may con- 
veniently dealt with first. We arc of opinion that we arc not com- 
petent to go behind our appointment as commissioners for the trial 
of this petition and are debarred from inquiring into the question 
of the proper presentation of the Election Petition subsequent to its 
admission by the Governor. We must presume that prior requi- 
sites have lH‘en complied with otherwise* the petition would have been 
dismissed by the Governor under Rule .U>( I ). Wc agree with the 
views expressed by the Commissioners in the Salem and Coimbatore 
cum-North Arcot case in 1921 (Indian Election Petitions, 
Hammond, page 203). The same question has been similarly de- 
cided in the , report of the erection case No. 3 of 1924, Bengal 
( Dina jpore ' Mohammedan Constituency h printed at page 883 
of the Calcutta Gazette of April 30, 1924. Issue 2 is therefore de- 
cided against the Respondent. 

This brings us to the first ancl the main issue, viz., whether 
the rules require that the declaration by a candidate on the nomi- 
nation paper shall be dated by the candidate himself. 

Rule 11, Sub-rule 5 of the United Provinces Electoral Rules 
requires each candidate, either in person or by his proposer and se- 
conder together, to deliver to the Returning Officer or other au- 
thorisetf person **a nomination paper comtemplated in the form pres- 
cribed in Schedule 3 and subscribed by the candidate himself as 
renting to his nomination and by two persons as propo^r and 
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seconder.” 

It is to be noted that the word "subscribed” applies as much 
to the proposer and seconder as to the candidate. Yet the form 
in Schedule 3 provides no space fot any date under the signature, 
of proposer and seconder. "Subscribe” means to write under some 
thing to give consent to something written by signing one’s name 
underneath (Attorney General versus Bradiaugh, 54 L. J. Q. B. 
213). We can discover no authority in support of the Returning 
OflScer’s view that the date of the declaration of the candidate as- 
senting to his nomination must be in his own handwriting. We 
think that if the legislature had intended that the space provided 
for the date of the declaration must be hllcd in by the candidate 
himself and by no other person, it would have expressly said so, 
as it has done in the case of the Returning Officer, who is 
required in his certificate on the said form in Schedule 3 to state 
the date and hour of the delivery of the nomination paper to him. 
We observe that the nomination paper form prescribed in Sche- 
dule 2 of the Ballot Act in England altogether omits the date of 
•the candidate’s declaration, showing that it is not essential. 

In the recent case of S. N. Haidar versus S. N. Malik, re- 
ported at Page 172, Part 1 of the Gazette of January 30, 
1924, in which the candidate had omitted to fill in the date of his 
declaration the Commissioners held that the omission of the date 
was a technical irregularity and no more than an unsubstantial 
departure from the law. We agree with this view and hold that 
"subscribed” in Rule 11(3) of the Electoral Rules means signed 
and does not include dating. We End that the nomination paper 
of the Petitioner was delivered duly completed and subscribed in 
confirmity with the provisions of Rule 11(3) of the Electoral Rules. 
The invalidation of that nomination paper by the Returning 
Officer was, therefore, improper. . 

We would, therefore, recommend to His EjCc^ency the 
Governtn: that ^e election of the Respondent, Obedur Rahman 
Khan, be held void and that he should pay the Petitioner’s costs 
which amount to no more than ^s.3. 

H. Nei4ion Wright 
V. E. G. Hussey 
G. C. Badhwar 
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THE PUNJAB LEGISLATIVE COUNCIL 
AMRITSAR CITY (MOHOMMEDAN URBAN) 
SHEIKH MUHAMMAD SADIQU {Petitioner) 

versus 

MIAN MUHAMMAD SHARIF {Respondent) 

The term agent has a wide significance in election law. No authorisa* 
tion or declaration in writing is necessary and agency has to be inferred 
from the circumstances and conduct of parties. 

One F was found to have canvassed for the Respondent and to have 
led voters to and identified them at the polling booth, f was held 
to be an agent within the meaning of the election law. 

Procuring of personation by an agent falls under Part 1 of Schedule 
5 of the Punjab Electoral Rules, and is sufiicient to render the election 
void even though the candidate himself had no knowledge of it. 

All expenses, great or smalt, incurred in connection with the election 
ought to be entered in the return of election expenses, and the explana- 
tion that certain things were taken from the Respondent's house or shop 
cannot be taken as sactsfaccor>^ 

If any men in the service of the Respondent are placed on election 
work, their salaries for the period should be shown in the return of elec- 
tion expenses. 

Tliough no maximum of expenses has yet been fixed, yet the rule 
regarding the filing of a correct return of election expenses has to be 
strictly compited WMth. 

In India a false return of election expenses is not by itself sufBcieot 
to avoid an election, but subjects both the candidate and his agent to a 
disqualification, and consequent vacation of seat. 

Webers there are three candidates at an election, and the Respondent's 
dcction is set aside, the Petitioner cannot for that reason alone get the seat, 
as the voces cast in favour of the unseated candidate cannot be said 
have been cast away, and it is fair and reasonable to give the electorate 
an opportunity of making a jfresh choice. 

The petitioner can be allowed or required to give further and better 
details with regard to the instances referred to in the list of particulars, 
but he cannot be permitted so to amend his petition as to introduce fredh 
tmtancca corrupt practices. The word ''particulars'' in Rule 31 ci 
the Punjab Eieccoral Rules do not include leedi instances of a aitnihu' 
^IdndL Nor can the Commsssioneri fall back pn the jxrovisioni of Order 
Rnk 17 to allow santtidsiient, when a specific rule of dectiott law forbids 
ii*. 
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The Petitk>ner’s main aUe^tkms are that the nominatkui 
paper of Respondent No. 1 was invalid on account of certain ir- 
regularities and omissions, and that Respondent No. 1 and his 
agents have been guilty of the oorrupt practices of procuring 
"personation” under Part 1 of Schedule 5 of the Electoral Rules. 
TTie Petitioner also challenges the correctness of the return of ex- 
penses filed by Respondent No. 1, and claims the scat for lumsclf 
on the ground that he secured the highest number of votes next 
to him. 

Several of the charges in the original petition had to be struck 
off for want of adequate particulars, while others were abandoned 
at the time of argument. The Petitioner applied for permission 
to amend his petition by introducing certain fresh charges of per- 
sonation, but the application was refused for reasons given in our 
order, a copy of which forms an annexure to this report. The 
only pleas or charges that were put in issue and eventually pressed 
before us were those given below, and it will be sufiicient for the 
purpose of this report to confine ourselves to the same: — 

(a) That the nomination paper of the Respondent was in- 
valid, and its improper acceptance by the Returning Officer 
renders the election void; 

(h) That Fazal Hussain, the polling agent, (or, at any rate, 
an agent) of the Respondent procured the "personation” of a 
voter named Mohammad Ibrahim in Ward No. 12, and this was 
done with the knowledge and connivance of the RcspKmdent; and 
(f) The return of expenses filed by the Respondent was 
false in material particulars. 

As regards {a) there is no doubt that there arc several omi- 
ssions and irregularities in the nomination paper, some of which 
at any rate cannot be said to be altogether immaterial. But 
objections were raised before the Returning Officer, and the nomi- 
nation paper was accepted by him after satisfying himself as re- 
gards the same. Under the circumstances it is not plef«’able to 
dispose off the petition on the technical objections relating to the 
nomination paper, especially as^we are of opinion that the peti- 
tk>ner must succeed on merits on two other charges specified ;^vc. 
We, accordingly, proceed to discuss the latter charges. 

There is ample evidence on the record to show that the name 
of Muhammad Ibrahim was wrongly entered twice in the Electoral 
Rtdl, viz., in Ward Na 4 and Ward No. 12; riiat Muhammad 
Ibrahim voted in Ward No. 4 and not in Ward Na 12, a^ that 
■mne other person voted for him in the latter ward. Tfal Peti- 
tioner brikv^ that one Barkat Ali had personated Muhiumnad 
n>rahiin. Barkat Ali doiied having done so, but the Petitumer's 
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aUegatkm has b«en proved to be correct by the testimony of the 
Finger-Print Expert. At the time Barkat Ali personated Muham- 
mad Ibrahim, the vote was challenged by an agent of the Peti- 
tioner. Barkat Ali was, however, identified by one Fazal Hussain 
on behalf of the Respondent as the right voter and then the vote was 
allowed to be recorded. Barkat Ali’s thumb impression was 
taken at the time on the list of challenged votes, and the Finger- 
Print Expert has found that this impression to correspond with 
his thumb impression taken before us. 

After a discussion of evidence the Commissioners held — 

In view of the evidence discussed above, we feel no hesita- 
tion in holding that Fazal Hussain helped the Respondent by can- 
vassing before the polling day and by taking voters to the polling 
booth and identifying them on the polling day. The question 
whether he was given a written authority as a polling agent or 
not is not material. Kartar Singh, the Presiding Officer has de- 
posed that he was shown a written authority by Fazal Hussain, 
and there is no reason whatever to disbelieve his statement. But 
apart from the written authority, there is no room for doubt that 
he was acting as a de facto polling agent, and in view of his close 
connection with the Respondent and our finding that he was also 
canvassing for him we feel no doubt that he must have acted on 
behalf of the Respondent at the polling booth, 'with his know- 
ledge and consent*. 

The facts proved above are sufficient to constitute agency. 
The term 'agent* has a wide significance in election law, and it 
has been defined to include 'any person who is held by the Commi- 
ssioners to have acted as an agent with the knowledge or consent 
of the candidate* {vide Rule 30, Punjab Electoral Rules). No 
authorisation or declaration in writing is necessary, and agency 
has to be inferred from the circumstances and the conduct of the 
parties (r/., 4 0*M. and H., page 10, 1 I. E. P. lOS at 108). We 
have found that Fazal Hussain did canvassing for the Respondent 
and led and identified voters at the polling booth. These facts have 
been held to be sufiScient to established agency (c/., Rogers’ on Elec- 
tions, 19th Edition, volume 2, pages 601 and 605). 

We accordingly find chat Fazal Hussain was an agent of the 
Respondent and was guilty of the corrupt practice of procuring 
personation. 

There is no evidence on the record to prove that the Res- 
pondent had any knowledge of the corrupt practice, but the pro- 
curing of personation, even by an agent, falls under Part 1 of 
Scdiedule f of the Punjab Electoral Rules and is sufficient to ren- 
der the dIecticNa of the returned candidate void {see Rule 4A{b)). 
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Although only one instance of personation has been estab- 
lished, we are unable to take the case under Rule 44, Clause 2, as 
the Respondent has made no effort whatever to show that the con- 
ditions of the clause were fulfilled. He has produced no evi- 
dence that he had taken any precautions or issued any instruc- 
tions to his agents with a view to prevent commission of cor- 
rupt practices. If the Respondent was content to leave his agents 
to conduct themselves in such manner as they chose he cannot es- 
cape the consequences of their doings. We have to deal with the 
return of election expenses filed by the Respondent. The Peti- 
tioner’s main contention in respect of the return is that it doi» 
not include the various items of expenditure incurred by the Res- 
pondent in connection with the election, viz.; — 

( 1 ) Cost of certain posters issued in favour of the Respondent; 

(2) Cost of petrol; 

(}) Cost of stationery; 

(4) Rents, wages, etc., in connection with the rents, etc., 
pitched for voters near the polling booth; and 

(5) Pay of the election agents. 

The return shows no expenditure whatever under (2), (3), 
(4) and (O' The explanation offered is that very little station- 
ery was used, and that it was taken from the Respondent’s shop. 
The Respondent states that he did not, as a rule, go in his motor 
for canvassing purposes, — though he may have at times done some 
canvassing, when he went out in his car on other business. The 
tents pitched near the polling booth arc said to be the property 
of the Respondent and it is stated that the men from the factory 
did the work of pitching the tents without any extra wages. 
Abdul Rahman, the election agent, is an employee of the Respon- 
dent, and is said to have worked as an election agent without any 
extra remuneration. . 

It is difficult to believe that Abdul Rahman,* a^pd all other 
employees of the Respondent worked for him in the election with- 
out extra remuneration in some form or other. It is also un- 
likely that a man in Respondent’s position and possessing a car 
should not have used his car for canvassing purposes. As regards 
stationery too, a fair amount* must have been required. We think 
the Respondent ought to have shown in his return all expenses *' 
in connection with his election, big or snull, and the explanation* 
that certain articles were taken from the Respondent’s shop or 
house cannot be considered satisfactory, ^e also think# that if 
any men in the service of the Respondent were put on election 
work, dieir wages for the period should have been shown in the 
return (cf., 6 O’M. and H. f) 
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The explanation offered with respect to item ( 1 ) above is still 
mwe unsatisfactory. The Respondent admittedly issued smnc 
posters from time to time during the course of his election cam> 
{wgn. A voucher for Rs.ll7 paid to the Vakil Press in connec* 
tbn with the printing has been attached to the expenses; but the 
voucher does not include some of the posters issued in Respondent’s 
favour. After discussing the evidence the Comnussioners held. 
“In view of all the circumstances we hold that the item of 117 in the 
return does not represent the real expenditure in connection with 
the election.” 

There arc other facts which show that the Resppondent and 
his election agent did not keep proper accounts, and the return 
of expenses cannot be looked upon as reliable. Abdul Rahman, 
Respondent’s election agent, has produced an account book which 
could not in any sense, be considered regular or to fulfil the require- 
ments of Rule 21. According to this rule, the election agent has 
to keep separate and regular books of account and enter therein 
all the particulars of expenditure, which are eventually to be 
shown in the return of expenses. Abdul Rahman docs not appear 
to have kept any daily account. The account produced consists 
of entries on four pages, and from their appearance these entries 
appear to have been made at one and the same time subsequently. 

The above facts do not require any comment. They show 
beyond any doubt that the rule requiring regular accounts of elec- 
tion expenditure has been flagrantly disregarded by the Respon- 
dent and his election agent, though they carry on extensive busi- 
ness and know how to keep accounts. Consequently, the return 
of expenses based on such accounts as have been produced by the 
election agent in this case, cannot be accepted as reliable. In 
view of the evidence discussed already we hold the return to be 
false in material particular, viz^, the printing charges in connec- 
tion with posters, circulars, etc., issued in connection with the 
election. * 

It is true that no maxium has yet been prescribed in India for 
the expenses that can be incurred* by a candidate. But the ab- 
sence of such a maxium docs not relieve a candidate for the neces- 
sity of compliance with the rule. ,The election expenses afFord 
'a useful check on the methods employed in the conduct and ma- 
• nagement of an eleetbn, and the matter cannot be treated lightly. 
It has been recently held in England that an election court might 
avoid a|^ election if the return of exj^nses has been carelesdy pre- 
pare^ even if no corrupt intention is proved. (See Hammmid’s 
IihI^ Candidate and Returning Officer, pages 79-80). Accord- 
ing CO the Indian rules a false return of expenses is not by itsdf 
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sufficient to avoid an election. But we have to report that the 
Respomknt as well as his election agent. Abdul Rahman, have 
it^rred the disqualification referred to in Rule $ (4) of the Punjab 
Electoral Rules. • 

The Petitioner has prayed for a declaration that he was duly 
elected inasmuch as he secured the highest number of votes next 
to the Respondent, Mohammad Sharif. A case recently occured 
in Bombay and reported in the Bombay Government Gazette, 
Extraordinary, dated March 10, 1924, has been cited as an au- 
thority. The point has however not been discussed in the report 
of that case at any length, and we are unable to sec the relevancy 
of Rules 24 and 43, which have been quoted by the learned Com- 
missioners in support of their view. With all respect, we must 
say that we find ourselves unable to follow this decision. There 
were three candidates at the election, and if Responent No. 1 were 
out of the contest, it cannot be said with certainty that the Peti- 
tioner would have succeeded. The Respondent got about 16,000 
votes. These votes cannot be treated as having been thrown away 
(Seepages 129-131, Rogers’ on Election, Vol. 2, Edition of 1919 
and 1 1. E. P. page 221). It seems only fair and reasonable that 
these voters should have an oppotunity of making a fresh choice. 
We therefore hold that the Petitioner is not entitled to the dec- 
laration asked for and a bye-election W’ill be necessary. 

We award the Petitioner Rs.750 as costs against Respondent 
No. 1. The costs may be deducted from the security of Rs. 1,000 
deposited by Respondent in connection with his recriminatory peti- 
tion. 

M. V. Bhioe 
J. M. Mackay 
D. C. Ralu 


ANNEXURE 

The Petitioner in this tfasc has applied for permission to 
amend the list of corrupt practices attached to his petition by in- 
cluding therein certain other instances of alleged corrupt prac- 
tices which were subsequently brought to his notice. 

Counsel for the Petitioner has tried to justify the proposed* 
amendment on the ground that Paragraph (5) of the petition 
clearly mentions that a large number of persons recordid vot« 
in favour of Respondent No. 1 by falsely personating as proper vo- 
ters, and that, therefore the amendment does not introduce any new 
charge, but only fresh instants He has cited certain Englidi 
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decinom cited on pages 218-19 of the Lav of Parliamentary Elec- 
tiom and Election Petitions by Fraser (3rd edition) in support of 
his argument. There is no doubt that in some of the reported cases 
in England considerable latitude* seems to have been given in the 
matter of amendment. But we consider it unnecessary to dis- 
cuss these cases so far as the present issue is concerned, as it is not 
disputed before us, that the procedure in England in this respect 
is different and is not governed by the same rules as those which 
obtain in India. The present application is for amendment of the 
list attached to the petition, which is prescribed by Rule 33 of the 
Punjab Electoral Rules (1923). According to Clause (2) of this 
rule, the Petitioner is required to give full particulars of all the al- 
leged corrupt practices in the list. Clause (3) of the rule defines 
the scope of the amendment of this list, which can be permitted. 
Clause (3) lays down that the Commissioners may allow the parti- 
culars included in the said list to be amended or order such further 
and better particulars in regard to any matter referred to therein 
to be furni^cd as may in their opinion be necessary for the purpose 
of ensuring a fair and effectual trial. Now, as already stated above, 
Petitioner has referred to only one instance of personation in Para- 
graph ( 1 ) of the list, and by the prop>osed amendment he seeks to in- 
troduce several other instances into the list. 'We consider that this 
clearly goes beyond the scope of Clause (3) of Rule 33. Petitioner 
can be allowed or required to give further details with regard to the 
instances referred to in the original list, but we do not think it is 
9{)en to him now to introduce fresh instances. It would be, in our 
apinion, straining the language of the rule to hold that the word 
"particulars" includes fresh instances of a similar kind. 

It was urged that a different view as regards the scope of 
unendment was taken in the Attock case of 1920 (1 I. E. P. 1 ) but 
the rules then in force were different. In the Election Rules of 
1920, there were no provisions as regards the filing of a list giving 
;)articu}ars of the alleged corrupt practices or the amendment 
thereof corresp>onding to Clause (2) and (3) of Rule 33. It seems 
to us that these clauses have been framed with a view to give the 
nrliest possible notice of the charges relied on to the Resp>ondent 
md to prevent his being harassed by fresh matter being introduced 
It later stages. Clause ^3) permits amendment of list only so 
Far as it may be necessary to give sufficient notice of the charges 
Included in the list to the Re^>ondent. 

It ^as finally argued that the amendment should at any rate 
''at allowed under the general provisions of the Civil Procedure Code 
(tMe Order 6, Rule 17) . But we do not consider it open to us to 
fill back upon these provisions, when a specific r^ has been 
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framed on the point. 

We, therefore, hold that we can only allow the Petitioners 
to give further particulars with respect to the specific instance of 
personation referred to in Paragraf>h ( 1 ) of the original li.«. 

UNITED PROVINCES LEGISLATIVE COUNCIL 
BAREILLY CITY (N.M.U.) 

BABU CHHAIL BEHARI I.AL KAPOOR (Pe/»7#o«er) 

irrstts 

TUAKUR MOTl SINGH (RfsponJin/) 

One H \\\n proved lo luve lor ihc Rcspondenl. was h«ld 

to Ix' an agent witlnn the meaning of the term in election law, 

A statement that a particular jx*rson voted or refrained from voting 
in a particular manner is not a statement in relation to the |Xts<>iuI 
conduct and cliaracter <d the said jH*rx>n. 

Hie Indian voter is fxculiarly susceptible to inlluence, and for this 
reason the Indian I. aw as to undue influence is wuler than lingltsh \ aw. 
(Canvassing by a chairman of a municipal Ixiard constitutes an abuse of 
influence. 

The Commissioners were in this case of opinion that the Fxecutive 
Officers of a municipal b<iard should by rule be made to remain neutral 
in case of election by voters of tlie Municipal Area ol which they arc 
the olficers. 

The jx'titioncr who claims the seal must show that but lor the corrupt 
practices and irregularities proved in the case, he would have seenred 
a majority of lawful votes. The |X'iitioiicr does not get the as a 

matter of right alter the rev|xmdcnt*s removal therefrom. 

The consent of the election agent to his ap|X>iniment as such is not 
necessary to the validity id a nonaination. 

Even w'herc no charge alx>ui the illegal hiring of a« motor lorry wat 
made in the case, the fsoint w'as brought out during tht course of the 
cross-examination of the Resjxandcnt, and on the basis of that statement 
a corrupt practice was held established. 

One K, a man of consiilerablc influence, was prosecuted by the Munict* 
pa! Board of svhich /, an agent of the Respondent was the Chairman, 
I agreed to the case being withdrawn and R began to work for the 
Respesndent, and even acted as his pollingpagent and identified voters on 
his behalf. Use wichdraw^a! of the case was held to be in the nature of a 
reward to R for voting and procuring votes for the Respon^U, and 
therefore an act of bribery. The learned Commissioners remarked that 
direct evidence of any connection between the withdrawal of the cai^ 
against R and the latter’s voting, canvassing, and acting for respondent 

3 
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wmiid ftaiurally fM>t be fortbcoming. 

Issue No. 1 — The Petitioner alleges that the nomination of 
the Respondent ought to have been refused on the ground that 
there was no evidence that his* election agent had accepted the 
office imposed upon him. There is no force in this obiection. 
No rule has been shown to us which would require the nomination 
paper to be accompanied by evidence of consent by the person 
appointed to serve as election agent. The wording of Rule 11(5) 
in Part 4 of the Electoral Rules to the effect that the nomination 
paper should be accompanied by a declaration in writing that the 
candidate has appointed or **does hereby appK>int** an election agent 
pi^ecludes the necessity of the person so appointed expressing his 
consent before the nomination paper is delivered. Wc decide 
Issue No. 1 against the Petitioner. 

Issue No. 2 — The allegation of the Petitioner is that *Vith 
the object of inducing one Lala Ram Mohan Lai and his son Lala 
Brij Bhukhan Lai to vote for the Respondent, the latter, on (or 
about) November 30, 1923, offered a gratification to the 
said Ram Mohan Lai in that he told him that by using his influence 
with his friend Babu Jia Ram Saxena, Municipal Chairman, he 
would procure the withdrawal of the prosecution under Section 
420|467, Indian Penal Code, which prosecution has been instituted 
against the said Ram Mohan Lai by the said Municipal Chairman 
and which was then pending in the court of the joint Magistrate, 
Bareilly. In pursuance of this undertaking, Lala Ram Mohan Lai 
actively canvassed for the Respondent and on the polling day acted 
as his polling agent”. Further that ”<>n December 11, 1923. 
the said Babu Jia Ram Saxena (one of the most zealous agents of 
the Respondent) at the Respondent’s instance, compromised the 
case and actually withdrew the above prosecution a day before the 
date fixed for hearing. This was done by way of reward for his 
vote and for his active work in furtherance of the Respondent’s 
candidature.” 

Ram Mohan Lai is a weU-to>do Pansari and the evidence has 
brought out that he has a large number of relations who are voters. 
On these voters he was presumably in a position to exercise some 
infiuencc. 

In August, 1923, a consignment of haldi was despatched to 
him from Aonala. This haldi was booked as harra. Mohan Lai, on 
August 7, paid octroi on harra instead of on haldi, thus defrauding 
the Mt^ictpality of Rs.3L The Executive Officer reported to the 
Chairman Aat Aere was a clear case of fraud and recommended pro- 
secution under Sections 417|468, Indian Penal Code. The report 
diows that the case was regarded as an important one, as ’’underlying 
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it there was a regtilar scheme of fraud’*. The Chairman agreed with 
the Executive Officer and on October 30, 1923, requested the Dist- 
rict Magistrate to order the prosecution of Ram Mohan, his son, 
and the consignor of haidi. • 

Ram Mohan had seen Babu Jia Ram in September and asked 
him to settle the matter but the Chairman refused to listen to him. 

A case was instituted under Section 4171468, I. P. C., and 
November 30 was fixed for the first hearing. This date was sub- 
sequently altered at the request of Babu jia Ram to December 12, 
and on December 4, a request to summon witnesses was presented 
by the Board. The election for the Council took place on 
December 7. 

Meanwhile Ram Mohan had not relaxed his efforts to get the 
case settled privately. Early in December he approached Beni Pra- 
sad, the Octroi Superintendent, and the latter saw the Chairman, 
and Rs.400 were demanded from him by way of composition. The 
offence was not compoundahle, but Babu jia Ram directed that 
Babu Murari Lai, a municipal commissioner and the Board’s legal 
advisor be consulted, fhe I'xecutive Officer, who had taken a 
prominent part in the early stages and the Prosecuting Inspector 
whose help in the case had been specially solicited, were apparently 
ignored. 

On December 12, an application was made by Ram Mohan 
countersigned by Babu jia Ram to the joint Magistrate for 
withdrawal of the case and was allowed. 

In the meantime, some days prior to his interview with Babu 
Jia Ram, Ram Mohan had started working for Thakur Mott Singh, 
at the instance, it is said, of Dr. Shiam Behari Gupta, also a Munici- 
pal Commissioner and a mutual friend of the parties. On December 
4, Ram Mohan was actually appointed a polling agent and accom- 
panied the Respondent in his canvassing. On the day of the 
poll he identified a large number of voters among them presumably 
his nutnerous relations. * 

It is in evidence that it was on the eve of the poll that all the 
voters of Ram Mohan’s mohalla decided to vote for Thakur Moti 
Singh. In this Ram Mohan’s influence though not directly pro- 
ved, may be fairly inferred. 

The question is whether *any connection between the withdra- 
wal of the criminal case against Ram Mohan and the act of the latter^ 
in voting, canvassing, and working for the Respondent is proved 
and if so, whether such connection comes within the defiq^tion of 
bribery in Schedule 5, Part I, Section 1. * 

Direct evidence of such connection would naturally not be 
forthcoming and the failure of the Petitioner to show that the 
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iie$pondciit offered a gratification to Ram Mohan, by promising 
to use his influence to procure the withdrawal of the criminal case, 
need occassion no surprise. There is, however, the evidence of Lala 
Bhuri Mai that when Ram Moh^n presented the application Ex. 4 
to Babu Jia Ram, Thakur Moti Singh came with him. 

But apart from this the close intimacy between Thakur Moti 
Singh and Babu Jia Ram — to which the former speaks and which 
the active part taken by Babu Jia Ram in supporting Moti Singh 
confirms — renders it very unlikely that Moti Singh was unaware 
of or did not connive at even if he did not actually procure — the 
favour which Babu Jia Ram was showing to a man in whom as his 
canvasser and polling agent Moti Singh must have had a special in- 
terest. 

In any case it is clear that Babu Jia Ram was an agent for 
Thakur Moti Singh in connection with the election (Rule }0(a) ). 
If then the wnthdrawa! of the criminal case pending against Ram 
Mohan was in the nature of bribery as defined in Schedule 5 an 
offence under Part I of that schedule would be established. 

( Evidi nc !• Drsc ussi o ) 

W'e arc satisfied that in Ram Mohan’s case the withdrawal of 
of the criminal case must be held t<^ be the receipt of a reward for 
voting and procuring votes for Thakur Moti Singh and therefore 
an act of bribery as defined in Part I, (Section 3) of Schedule 5. 

Issue No. 3— The Petitioner’s case is set out as follows: ’’That 
with the object of inducing Mahtab Rai, Municipal Engineer to 
vote for him, and to generally procure for him the votes of other 
voters amenable to his influence, the Respondent, about the middle 
of November, 1923, promised to use his influence as a municipal 
member for securing recision of the Municipal Board’s resolution 
whereby several months before the said Board had resolved to abolish 
his past. Accordingly the said Mr. Mahtab Rai very zealously 
canvassed for ,the Respondent, tk>th on the polling day and on the 
day precedhig thereto. 

The evidence has not satisfied us that the Respondent made 
any promise to Mahtab Rai. We therefore find the charge not 
proved as against the Respondent. “But we consider that there was 
receipt by Mahtab Rai of a reward for his service in canvassing for 
Thakur Moti Singh which brings him within the meaning of 
Section 3 of Part 2 of Schedule 3. 

On Jiine J, the Municipal Board unanimously accepted 
a proppsal made by a retrenchment committee chat the services 
of Mafitab Rai be dispensed with and three months’ notice was 
given to him. 

A fortnight before the polling day Mahtab Rai began to can- 
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vass for Thakur Moti Singh and says he may have canvassed about 
50 votes. 

On November 15, the Mumctpal Board had before it 
the revised budget, but for reasoiui which are not apparent from 
the minutes decided to postpone its consideration till December 10. 
At the adiourned meeting, which took place on December 17, ins- 
tead of the 10th, the Board executed a complete volte face and can- 
celled all the retrenchment unanimously passed in June. The elTect 
of the resolution was to reinstate Mahtab R.ii. 

It is not, in our opinion, possible to hold that Mahtab Rai had 
supported Moti Singh from motives unconnected with the hope* of 
favours to come. Nor can wc, when we consider the strange co- 
incidence of time between the canvassing of Mahtab Rai and his 
reinstatement, avoid the conclusion that the Ci)nduct of the Muni- 
cipal Board guided by their Chairman and his Swarajist collea- 
gues, of whom the Respondent was one, was calculated to encou- 
rage these hopes. 

Mahtab Rai's influence in Bareilly was not confined to what 
was derived from his private stxial status. His position as Muni- 
cipal I’ngincer, whose duty it was to receive and re^iort on all build- 
ing applications, was one of considerable power. Jn our view 
the influence that the Executive Officials such as a municipal en- 
gineer are in a position to exercise on voters cannot by any stretch 
of imagination lx‘ callcvl legitimate, and we suggest that they should 
be forbidden to canvass or work for a candidate at any election — 
whether to the Municipal lioard or to the Legislative Council. 
The mere fact of their doing this is bound to exercise an influence 
on voters which, in the present conditions of Indian life, is reason- 
ably calculated to interefere with the free exercise of their electoral 
rights. ^ 

Issue No. 4^ — There is in BareiHy a class of workers in wckkI 
and iron who are known as Maithals. Thest‘ people f»r some years 
have objected to their being classed among Barhais as Sudras and 
claim to be rccognisSed as Brahmans; but this claim is not accepted 
by the Brahmans. Saligram (Petitioner’s witness No. 17) is Pre- 
sident and Bhawani Prasad (P. XJ', 16) is Secretary of the Maithal 
Brahman Sabha. Naubat Ram (P. W, 14) is a member of that 
Sabha. It appears that the Mfaithal community looked upon the 
election as an opportunity for their advancement in the social scale. 

Naubat Ram states that a meeting of the Sabha held on Novem- 
ber 16, 192 }, it was agreed that as Maithals had been described as 
Barhais in the Electoral Rolls they would not vote for either candi- 
date. He adds that it was understood that if either candidate should 
get their caste corrected in the Electoral Roll they would vote for 
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that candidate. He further says that at a meeting on December 2 
the Sabha decided that its members should voce for the Petitioner as 
he was the first to get them described as Brahmans. 

Ram Lochan Shastri is riie president of the local Sanatan 
Dharma Sabha. Saiig Ram states that Ram Lochan Shastri asked 
him to vote- for the Respondent. He replied that the Maithals 
would not vote, as they had been described as Baihais in the Elec- 
toral Roll. In the course of this conversation, which took place 
the day before the poll. Ram Lochan also said that if the Maithals 
did not vote for Thakur Moti Singh he would publicly proclaim 
that they were Sudras. Inspire of this talk Saiig Ram voted for 
the Petitioner. Naubat Ram states that Ram Lochan on the eve- 
ning of November 6 told him that as he was the president 
of the Brahm.in Sabha he could raise the Maithals to the status 
of Brahmans, and asked the witness to vote and canvass his caste- 
fellows for Thakur Moti Singh, adding that if he did not do so he 
(Ram Lochan) would publicly proclaim that Maithal were Sudral 
On the morning of the polling day Ram Lochan repeated this threat, 
but inspite of it the witness voted for the Petitioner, though some 
of his caste-fcllows did not. 

Bhawani Prasad says that Ram Lochan Shastri had canvassed 
many of his caste- fellows. At the E. 1. M. Schixjl polling station 
Ram Lochan told him that the Maithal voters of jagatpore would 
not vote until they got orders from the witness and threatening in 
the alternative to proclaim that they w-ere not Brahmans, asked 
him to tell them to vote for the Respondent. In consequence of 
this threat the witne.ss says his father did not vote. 

Each of the three witncs,scs tells of a separate incident, and in 
no ca.se is their evidence corrolxrrated. The story they tell are not 
in themselves improbable, and all these witnesses came well out of 
cross-examination. There are no Maithal witnesses on the other 
side. 

The lllegations arc met by Ram Lwhan Shastri with a flat 
denial. 

It is proved that Ram Lochan took an active part in canvass- 
ing for the Respondent. The Respondent did not repudiate these 
services and Ram Lochan Shastrf must therefore be regarded as his 
agent. 

We, therefore, hold that Ram Lochan Shastri as agent of 
Thakur Moti Singh was guilty of an attempt to interefere with 
the fcee exerche of their Electoral rights by the Maithal voters. 
This Amounts to undue influence as defined in Schedule 5-1, Rule 
2 of the Electoral Rules. 

Issue No. 5 — ^We find it proved that Sham Lai did note as 
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voter No^ 3464 and that his application for a voting paper 
was procured through the agency of Badri, who is shown to have 
canvassed for the R<^pondent and must therefore be regarded as 
his agent. Sliam Lai cannot identify the man who took him into 
the polling room but it is clear that his application for a voting 
paper was abetted by the partisans of Moti Singh who were at the 
Respondent’s bister and who must therefore be regarded as the 
agents of the Respondent. 

We find that the Respondent committed the corrupt practice 
of personation under Schedule 5, Part 1, Rule 3 in respect of 
Sham Lai through his agent Badri and other agents unknown. 

Issue Nos. 6 and 7 — ^The statements which are allegeil by the 
Petitioner to fall under Schedule S, Part 1, Rule 4 are contained 
in Annexures A and B attached to the petition. 

In these statements it is said that the Petitioner i(K>k no steps 
to combat the alleged oppressive measures of the Government. 
For the Petitioner it is urged that these statements cast an imputa- 
tion on his patriotism and so reflected on his persi^nal character 
• and conduct. 

We are unable to accept this view. We hold that the Res- 
pondent in publishing these statements did ndt exceed the bounds 
of legitimate criticism of the Petitioner’s political conduct and 
that the statements did not affect his personal conduct and charac- 
ter and that they arc of kind to which no camlidatc could se- 
riously object, in tins connection we would express our agree- 
ment with the views of the Madras Election Commissioners in the 
case of Kumaran Raman alias Kavalappara Mwppil Nayar versus 
K. Sadasiva Bhat, who held that ail comment that a man voted in 
particular manner is a comment as to his political conduct and not 
as to his personal conduct. The same principal may be applied 
to a man’s silence or failure to vote. 

Issue No. 9 — The statement alleged to have been"tnade by the 
Petitioner is as follows: 

**Babu Chhail Behari Kapoor ne ap logon ko sarkar men 
Barhais darj kara diya hat”. t 

It is not proved that the Respondent made the statement com- 
plained off. » 

Issue No. 10 — Although no charge was made to this effect in 
the petition and consequently no issue was framed on it, it has 
been brought out in the cross-examination of Tliakur Moti Singh 
and in the evidence of Sayid Ainuddin that on the polling day 
a motor lorry was used to carry the Respondents’ voters to the poll- 
ing place. This lorry was used to ply for hire between the city and 
KavharL The Respondent was unable to say who paid for the petrol. 
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TTic cost of the petrol is not shown in the election expenses. 

The hiring, employment, borrowing, or using for the pur- 
poses of an election of any vehicle, etc., usually kept for the 
conveyance of passengers by hire is a corrupt practice under Rule 
5, Tart 2, Schedule S of the Electoral Rules. 

We find that Thakur Moti Singh wa^s guilty of such a corrupt 
practice in respect to the incident noted above. 

Issue No. n — The gist of Paragraph 12 of the petition on 
which this issue is based is that the canvassing of certain Muni- 
cipal officials for the Respondent and the employment of others 
is his helpers on the p<)lling day produced an impression on the 
minds of Municip.tl employees in general that it would be to their 
advantage to vote for the Respondent, i.e., the exercise of their 
franchise was not free. 

The allegation of the Petitioner, which the Respondent has 
been at pains to controvert, and which indeed is hinted at in the 
petition, is that the utilisation of Municipal servants to canvass 
and work on the polling day for the Respondent and the active 
participation of the Chairman in the election have directly or in- 
directly influenced the voters and prevented a free election. 

The evidence discloses the following facts: — 

Babu Jia Ram, the Chairman of the Municipal Board, was 
an enthusiastic supporter of the Respondent. He canvassed for 
him, spoke at election meetings for him, and on the election day 
was present at the Town Mall polling station more or less con- 
tinuously from 10 oViock till 4 o’clock taking an active interest 
in the voting and sending messengers to fetch voters. 

Babu Mahtab Rai, the Municipal Engineer, as set out under 
Issue 3, canvassed for the Respondent and alsi) worked for him on 
the polling day. 

Municipal Schwl teachers were employed to work for the Res- 
pondent at the polling stations and were apparently utilised for 
fetching voters to record their votes. 

At the Town Hall, Dhanarja Prasad, the Head Master of the 
Teachers Training School, says that he saw 20-25 teachers working 
for Moti Singh. Lala Bhurimal saw the same number of Muni- 
cipal employees at the Qila Polling Station ‘‘doing odd jobs for the 
Respondent'*. Pandit Ram Lochan Shastri, a teacher in the El. 1. 
M, School, of which the Respondent is the manager, used his re- 
ligious influence, as has been shown in Issue 4, with a view to per- 
suading voters of a certain caste to vote for the Respondent. 

- 1l*o lake first the case of Municipal employees themselves. 

Thakur Moti Singh has admitted that ‘'the Congress party 
has generally the predominating influence in the Bareilly Muni- 
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cipal BcMurd.” The Chairman and the Vice-Oiatrman are president 
and membm respectively of the local branch of the Swaraj party 
of which the Respondent was the mmiinee. llie Respondent 
himself is the Chairman of the Municipal Advisory Committee. 
Clearly then it was to the interest of Municipal oiicials to help 
Moti Singh. It is quite possible that those who worked for the 
Respondent may have done so willingly on that account, but they 
could not have worked without Moti Singh’s invitation or conve- 
nience. Thakur Moti Singh is manager of the E. I. M. Munici- 
pal School and die Chairman of the Municipal Education Commi- 
ttee and b also a Swarajist. The whole-sale employment of Muni- 
cipal school teachers in Moti Singh’s election work on December 7 
is therefore not without significance. 

Moreover, special circumstances existed which must have 
had a powerful influence on the minds of Municipal school teachers. 
The resolution of the Municipal Board of June 5, 192), had re- 
duced by half the increments allowed to the staff of the W. 1. M. 
and £. I. M. schools whose pay exceeded Rs.40. This resolution 
was followed by numerous representations which were considered 
by a Revision Committee and rejected by the Board on October 
1. The agitation however continued and the matter would 
presumably have come up when the revised budget was up before 
the Board on November 15, 192). But the consideration of that 
budget was postponed from November IS to December 10, sig- 
nificant dates — and then on December 17 the resolution of June 
5 was reversed. It is difficult to believe that these tactics had no 
influence on the Municipal employees affected, and it is, we think, 
a legitimate inference that they were not in a position to exercise 
their franchise with freedom and independence when the ques- 
tion of the restoration of their allowance was being held over 
them. The interference with the free exercise of their Elec- 
toral Rights may not have been direct, but it assuredly was such 
indirect interference as b contemplated by Section 2, Part 1 of 
Schedule 5. 

The same view must be takjn in regard to the general voter. 
"The law cannot strike at the existence of influence it b the abuse 
of infl uenc e w it h w Jhich.,aJbDe Igw caadeaL’’,(Willc8, J. quoted in I 
Hammdnd^s Indian Candidate and Returning CHBcer, 192) Edition, j 
page H)). I 

The Indian voter b peculiarly susceptible to influence and it 
b doubtless for thb reason that the Indian Law as undue influence | 
b wider than the English Law. Until the Indian electorate is more I 
educated thb distinction must be maintained and enforced. T%e | 
Chairman of a municipal board must inevitably be a man of in- j 
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ftwMce. He is invested with extensive executive powers sffecting a 
large population. In fact the influence of a municipal chairman in 
an elation for the representation of an urban area must be, if not 
greater, at least as great as that of the O^ector, who is forbidden 
to take any part in elutions. We consider that he diould be ex> 
eluded from canvassing and playing the part of an agent at the poll 
for any candidate. Such participation constitutes in our opinion 
an abuse of influence. Should he be standing as a candidate him- 
self he should be precluded from using as agents or canvassers the 
officials under his control. We think therefore that Babu Jia Ram’s 
conduct in this election was open to criticism as interfering in- 
directly with the free exercise of Electoral rights. We have said 
in discussing the case of Babu Mahtab Rai, our view is that neut- 
rality should be imposed on all executive officials of a municipal 
board in an election for the representation of the area over which 
their powers extend. This principle has been recognised in the case 
of Government servants. We consider that it should be extended 
to Municipal and District Board servants. We are unable to hold 
that the election of December 7 in Bareilly for the local 
Legislative Council was a free one. We find that Rule 44(1) (</) 
is applicable and that the election must be declared void under that 
rule. 

We recommend that the election of Thakur Moti Singh is void. 

Costs of the Petitioner assessed at Rs.593 to be paid by the Res- 
pondent. 

Under the proviso to Rule 47 we called upon Babu Jia Ram 
Saxena, Babu Mahtab Rai, Lala Ram Mohan Lai, Pandit Ram 
Lochan Shastri and Badri to show why they should not be named 
in our report as having committed corrupt practices and they have 
appeared before us. Their explanations have not led us to change 
our views we have expressed in regard to their conduct. In view 
however of the fact that Electoral practice is in its infancy in this 
country add that no definite rule exists prohibiting the Chairman 
or Executive officials of a municipal board from actively support- 
ing a particular candidate at an election, we consider that no stigma 
attaches to Babu Jia Ram Saxena* and recommend that he be ex- 
empted from any disqualification he may have incurred uttder the 
Electoral Rules. We recommend similar indulgence in the case of 
Babu Mahtab Rai and Pandit Ram Lochan Shastri. 

^ RECRIMINATORY PETITION 

After discussing the evidence the learned Commissioners said 
"the result is that the recriminatory petitiwi fuls.” 

Thtt being so and Babu Chhail Behari having establidMd that 
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tfae election was not a free one^ it becomes a question whether the 
Petitioner who claimed the seat for himself sliould be declared duly 
elected. It is urged on us that this follows as a matter of course. 
We arc not prepared to accept thi$«contention. In fact its accep- 
tance might lead to an obvious absurdity in such cases where the 
Petitioner is defeated by an overwhelming majority of votes and 
cannot therefore be said to represent his constituency. In this con- 
nection our attention has been drawn to the report of the Election 
Commissioners in Election case No. 3 of 1924 printed at page SB) 
of the Calcutta Gazette, Part I of April 30, 1924. We agree with 
the Commissioners in their view that Rule 34 might be amended so 
as to afford some guidance to Petitioners as to circumstances in 
which such a claim is proper. A Petitioner who claims the scat 
himself should, we consider, be prepared to show that but; for the 
acts of the Respondent he would have received a majority of the 
votes recorded. 

In the present case the number of votes cast for Babu Chhail 
Bchari Lai was only 900 as against 1,450 cast for Thakur Moti 
* Singh. It has not been shown to us how many votes were lost to 
the Petitioner through the election not being a free one, and wc 
are not prepared to hold that but for the existence of undue in- 
fluence Babu Chhail Bchari would have been returned. 

Wc arc therefore of opinion that Babu Chhail Bchari Lai is 
not entitled to be declared duly elected and that there should be 
a fresh election. 

We further direct that Thakur Muti Singh be directed to pay 
Babu Chhail Bchari Kapwr Rs.lOO as costs in rcsjxct of recrimi- 
natory petition. 

H. Nelson Whicht 
V. E. G. Hussey 
G. C. Badhwar 


UNITED PROVINCES LEGISLATIVE COUNCIL 
BAREILLY CITY N.M.U. (2ND CASE OF THIS NAME) 

LALA NANHE MAL (Pe/itioner) 
versus 

CHOUDHRI JAI NARAIN (Kespmdent) 

The nik requiring that the counting of vote* ihould he done the 
presence of the Jtetumtng Oi&cer, is sulhcicntly complied with when 
the counting is done under the supervision of the Returning Officer 
sufficknt in the circusmutkcet of the case, to eikninace so far as possibie 
the chances of miiuken or false ^kclaration of result. 
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A recount will only be allowed in catei which are substantiated by 
reliable prima facie evidence. 

One R voted at an election as a certain voter entered in the dectoral 
roil: it was however proved that the entry in the electoral roll did not 
refer to him, but it was not shown that R did not honestly believe that 
the entry referred to him, and he was not entitled to vote. On the 
other hand it was proved that R honestly believed that lie was entitled 
to vote. Held that a corrupt motive being absent, the corrupt practice 
of personation was not established. 

A bye-election for this constituency was held on August 18, 
1924, with the result that of the two rival candidates, Choi^hri Jai 
Narain and Babu Kali Charan, the former was declared elected by 
a majority of 139 votes. The election has again bwn called in ques- 
tion by one Nanhc Mai, an elector of the constituency. 

We frame the following issues: — 

1. (a) Did the Returning Officer fail to comply with the 
rule relating to the manner of counting of votes? 

(/>) If so, did it result in a wrong declaration of majority 
in favour of the Respondent? 

(r) Is a recount necessary? 

2. Was an application made for a voting paper at the 
Government High School by Radha Kishen, son of Jugul Kishore in 
the name of Radhe Lai, son of Chhote Lai, voter No. 4121? If so, 
was it with the connivance of the Respondent’s agent? 

Issue No. 1 — The Returning Officer was the Collector of the 
district and the counting of votes was done partly in his court room 
and partly in an adjoining retiring room. We made an inspection 
of these rooms and found that they were situated one behind the 
other with a door of communication in between. The door was 
admittedly open all the time that the counting was in progress. 
The Returning Officer occupied a chair on the dias quite close to 
the communication door, so that he could have a clear view of what 
was happening in both rooms. The argument on behalf of the Peti- 
tioner is that under the circumstances mentioned above the count- 
ing of votes was not done under the supervision of the Returning 
C^cer as contemplated in Sub-rule (6) of Rule 14 of the Electoral 
Rules. It was contended that in order to satisfy the requirements 
of the rule just mentioned it was necessary for the Returning Officer 
to have every ballot box opened and papers contained in is sorted 
and (punted in his immediate presence. If this contentkm is ac- 
cepteoi the Returning Officer would be precluded from taking any 
a88sslanc& All that the said rule demands, in our opinion, is that 
due supervision of the Returning Officer should be sufficient to eli- 
minate, as far as possible, all chances of a mistaken or false decla- 
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ration of the result. This demand, we think, was fully satisfied 
by the conditions mentioned above, under which ballot papers were 
counted in the present case. 

The only other point that has <o be decided in connection with 
this issue is whether the Petitioner is entitled to a recount, and we 
have no doubt that the answer must be in the negative. We fully 
agree with the view taken by the Election Commissioners in the 
Tanjore case, reported in Hammond’s Indian Election PetitbnS, 
Volume 1, that “a recount will only be granted in cases which arc 
substantiated by specific instances and by reliable prima facie evi- 
dence.” It cannot even be pretended in the present case that these 
conditions are present in the present case. We, therefore, decide 
this issue against the Petitioner. 

Issue No. 2 — The Petitioner’s case is that a person named 
Radha Kishen, son of jugul Kishorc, Khandelwal by caste, and a 
resident of Atamgiriganj, whose name is not recorded in the voter’s 
list, personated one Radhe Lai (No. 4121 ) , son of Cliliote Lai, Agra- 
waia by caste, and a resident of Nayatola, with the connivance of 
the Respondent’s agents and thus obtained a ballot paper to which 
he was not entitled. (The learned Commissioners discussed the evi- 
dence at length) . We can only repeat that, after a consideration of 
all the points that arise in the case, we arc convinced that in apply- 
ing for a voting paper, Radha Ki.shen had no corrupt motive but 
that he shared with the Respondent’s agents the belief that he was 
entitled to vote. We, therefore, decide this point against the Peti- 
tioner. 

Dismissal of the petition recommended. Petitioner to pay 
Respondent’s costs which were assessed at Rs.727-I2-0. 

H. Nelson Wright 
G. C. Baohwar 
, Tej Narain Mulla 


UNITED PROVINCES LEGISLATIVE COUNCIL 
BAREILLY DISTRICT (N.M.R.) 

PANDIT RAM SARUP {Petitioner) 

# 

versus 


AL 'I 

BHATNAGAR ) i^^^Pondenh) 

* A 


1. KUNWAR DHANKAN LAL 

2. BABU MADAN MOHAN 

The non*publicatton of the Petitioner's name in the Governmeii^ Gazette 
among the nominated candidates^ which was not read by a very targe 
mafority of electors was held to be a merely technical nan'^Oftipliaiice 
with the and did not avoid the election. 
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The $t»tmtent that the Retpotufent voted in the council in fevour of 
eow~*laughtef doe* not relate to the penonal conduct and character of 
the candidate aa diatinguithed from hia pt^tical poaition, repuution tM* 
action. , 

For election to the United Provinces Legislative Cknincil in 
Ifecember, 1924, three candidates went to the poll from the 
Bareilly District N.M.R. Constituency, viz., Lieut. Raja Kali 
Charan Misra, Kunwar Dhankan Lai and Babu Madan Mohan Bhat- 
nagar. Kunwar Dhankan Lai who obtained a majority of less 
than 200 votes was declared duly elected. Pandit Ram Sarup, an 
elector of the said constituency, has by an election petition called 
in question the election of Kunwar Dhankan 1^1. 

Issue No. 1 — Regulation 11(2) requires the publication of 
the name of the nominated candidates in the Government Gazette 
and in such other places in the constituency as the Returning 
Officer may consider necessary. It is true that the name of Res- 
pondent No. 2 did not appear in the U. P. Gazette but his candida- 
ture was notified by the Returning Officer by sending out notices to 
the tahsils and polling stations. Respondent No. 2’s name was also 
published in the Leader of November 12, though his consti- 
tuency was therein incorrectly described as Non-Muslim Urban 
Ck>nstituency. He himself issued about 4,000 posters and his agents 
went on working for him in his constituency till the date of the ele- 
ction. There was no vernacular edition of the Government Ga- 
zette at the time and the English edition is rarely seen in rural areas. 

It may be noted that the names of all the three candidates ap- 
peared in the ballot papers. The Petitioner has failed to show to 
what extent, if at all, the omissions to publish the names of Res- 
pondent No. 2 in the Government Gazette affected the result of the 
election. We hold that the result of the election was not material- 
ly affected by the non-publica«ion of the name of Babu Madan 
Mohan Bhapiagar as a nominated candidate in the Govenment 
Gazette and that the election of Respondent No. 1 cannot be held 
to be void on account of a merely technical non-comphance with 
the regulation. The same principltf was laid down in 'Woodward 
V. Sarsons, L. R., C. P. 746. 

Issue Na 5 — It is alleged in Paragraph D of the list of corrupt 
practices attached to the petition that on November 19, 1925, 

‘ Khiyali Ram, the mukhtar-am of Respondent No. 1, in a speech at 
t^ market place of village Gauri, tahsU Baheri, made the state- 
ment that inspite of hdxtg a Brahman, Raja Kali Charan had cast 
he vote in favour of cow-slaughter. We find it not proved cimt the 
sgatt of Respondent No. 1 published the false statement that th; 
Rnja voted m Council in favour of cow-daughter. Nor would 
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such a sutemmt, evm if made, in our opinion fall within the per- 
ykw of Schedule S, Part 1, Sub-clause 4, inasmuch as it does not 
rdate to the personal conduct or character of the candidate as dis- 
tinguished from his political position, reputation, or actbn. We 
follow in this respect the finding in Election Petition 5 from the 
West Coast and Nilgiris Constituency (Kumaran Ram alias 
Ravalappara Mooppil Nayar versus Sadasiva Bhat.). 

We recommend to H. E. the Governor that the petition of 
Pandit Ram Sarup be dismissed and that he be ordered to pay the 
Respondent No. I’s costs which we assess at Rs. 1,221-! 0-0. 

H, Nelson Wright 
V. E. G. Hussey 
G. C. Baohwar 


BOMBAY LEGISLATIVE COUNCIL 
BELGAUN DISTRICT (N.M.R.) 

C. M. KARALE (Petitioner) 
versus 

Nomination h one of' the carlieit stages of election, and none of the 
grounds of ineligibility for election should exist on the date of notninatton 
to make the election of the candidate subject to such disability valid. 

A member of the l.egtslativc Assembly is ineligible for being nominated 
for membership of Bombay Legislative G>uncil, and the acceptance of hi* 
nomination paper by the Returning Otiker is a materia) irregularity. 

There is a difference between the English Ballot Act and Rule 42 of 
the Bombay Election Rules. According to the latter no election is to be 
declared invalid by rcastm of non-compliance with the rules if it appears 
that the non«compliance did not affect the result of the election. 

^ There is a distinction between the case of an improper rejection of a 
nomination paper by the Returning O0icer and that of its improper accept* 
ance. In the former case, the electorates deprived of its right to vote 
for a candidate who was legally entitled to stand, in the latter case every 
one in the constituency gets an opportunity of voting for the candidate 
he prefers. 

When the disqualification of a candidate is a patent one, evidence 
would not be permitted to be given to show that one or the ifther of 
the candidates would have got the disqualified candidate's votes* 

The votes cast in favour of a disqualified candidate with the knowledge 
of the fact on which the disqualificatioii is based, must be considered as 
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dirawn awajr. Thit knowledge niiut be ottablithed other by direct 
notice or by notoriety, and it will, in all caaes be inferred that 'where 
the voter i* aware of the facta, he ia aware of the legal dedoctiona from 
thote facta, however intricate ^nd doubtful atich <feductions may be. 

The Petitioner Karale is a registered voter on the Electoral RdU 
for the Non-Muhammadan Rural Constituency of the Beigaun 
District. The following issues were framed: — 

1. Has there been an improper acceptance of the nomination 
paper of Mr. Lathe? 

2. If so, has the result of the election been materially affected 
by such acceptance? 

Issue No. 1 — The Commissioners find that Mr. Lathe was a 
member of the Legislative Assembly on September 4, 1925, the date 
fixed for nominating candidates for election to the Bombay Le- 
gislative Council, and that the said Assembly was not dissolved till 
September 12, 1923, so he was clearly ineligible under Clause (r) 
of Sub-rule (1) of Rule 5, Part 2, of the Electoral Rules. TTiis 
objection to the nomination paper was taken by one of the returned 
candidates Mr. Angadi (Respondent No. 2) before the Returning 
Officer on September 6, the day of scrutiny of nomination 
papers, but it was disallowed by the Returning Officer. 

It was contended by Respondent No. 2 that Rule 5 contem- 
plates ineligibility for election, and that nomination was good as 
the invalidity was cured before the actual election. But there can 
be no doubt that that nomination is one of die earliest stages of 
election, and that none of the grounds for ineligibility should be 
in existence on die day announced by Government for the nomi- 
nation of candidates. 

The Commissioners think it desirable to note that, particularly 
in view of some of the cases cited before them, that the present is 
not a case of the improper refusal of a nomination paper, but of its 
improper acceptance. The distinction between the two cases is ob- 
vious; in the one case the whole electorate is deprived of its rights 
to vote for a candidate who was legally entitled to stand; in the 
other all the candidates including a disqualified one are put up for 
election and every one on the Electoral Roll of the constituency had 
the opportunity of voting for the cai^idate or candidates he prefers. 
In this case with the names of four candidates before them the elec- 
tors have exercised their right to franchise in favour of one or more 
of them (there were four candidates for election) . The votes given 
to Mr.'' Lathe might have been given to Mr. Chikodi, if Mr. Lathe’s 
nominatuM;! had not been accepted by the Returning Officer, but 
pn the other hand they might have been given to either of tlw two 
ffactttncd candidates. 
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Un<kr tfae ^cumstancet the Commitsioners chink thtt the onus 
rests very heavily on the Petitioner of proving by affirmative evi« 
dence chat all or a large number of Mr. Lathe’s votes would have 
come to Mr. Chikodi, if the former liad not been in the field. How 
has the Petitioner attempted to discharge this onus? The Com- 
missioners are opinion chat he has entirely failed to do so. 

It was contended on behalf of the Petitioner that when votes 
to the tune of marly 5,000 were wasted, and the difference between 
Mr. Chikodi and the second returned candidate Mr. Angadi was 
only 481, it should be presumed that Mr. Chikodi would have been 
able to get more than chat number and that this was enough to 
shift the onus on to the Respondents of prpving that the result 
of the election was not materially affected; artd some cases were 
cited on that point. It may well be pointed out that there seems 
to be a material difference in the phraseology of Rule 42 of the 
Electoral Rules and Section 1 3 of the Ballot Act of England. Ac- 
cording to the latter no election is to be declared invalid by reason 
of non-compliance with thf rules, if it appears to the Tribunal hav- 
ing cognizance of the question that such non-compliance did not 
affect the result of the election; while under Rule 42 of the Election 
Rules, the Petitioner must satisfy the Tribunal that the result of the 
election was as a fact materially affected, not merely that it might 
have been affected. 

A majority of the Commissioners are inclined to hold that it 
would not be proper even to allow evidence to be adduced by the 
Petitioner or anybody else to show that one or other of the candi- 
dates would have got Mr. Lathe’s votes or any portion of them. 
They think that Mr. Lathe’s disqualification was a patent fact of 
which the electorate must be held in law to have been aware. The 
electors were aware that Mr. Lathe was a member of the Legisla- 
tive Assembly. He drew attentionr to the fact in his election ad- 
dress. He did not claim in his address that he had ceased to be a 
member of the Legislative Assembly. In support of this view the 
Commissioners would refer to the practice of tfie parliamentry com- 
mittee which is stated in Halsbuiy Volume 12, at page 30£ viJe at 
the end of note ( 1 ) : — 

”By the Common Law the principle seems to be firmly estab- 
tiffied that where a candidate is in point of fact disqualified at the 
time of election, all voces given for him with the knowledge of the 
fact upon which such disqualification is founded must bq con- 
sidered as thrown away. This knowledge may be establidied 
either by distinct notice or by notoriety, and it will, in all cases, 
be inferred that where the voter is aware of the facts he is aware 
of tlw legal deductions from those facts, however intricate and 

I 
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doubtful tuch dcductbm may be/* 

Costs follow the result. The Petitioner must bear his own 
costs and pay those of the Respondents and those of Governnknt 
in setting up the Tribunal and ull costs incidental thereto. 

M. B. Chaubal 
C. E. Palm^ 

P. B. Shincne 


INDIAN LEGISLATIVE ASSEMBLY 
BENGAL MARWARJ ASSOCIATION 

RAI BAHADUR BISHESHWARLAL HALWASYA 
(Petitioner) 

versus 

BABU RANG LAL JAJODIA (Respondeptt) 

There is nothing in electoral rules and regulations which bars a Re* 
turing Officer from standing as a candidate. 

Firms cannot be entered on the electoral roll as voters or stand as 
candidates. It must be a natural f)crson representing the firm who can 
be on the electoral roll or who can esLercise the right to vote or to 
nemuntte, and the candidates for election must be natural persons. 

The election court cannot go behind the electoral roll in considering 
the qualification of voters who are on the roll. It is however open 
to the court and it is the function of the court to see whether disenfran- 
chisement would occur in cases of persons prohibited from voting by 
statute. 

A member of an association ^may resign at any time and he ceases to 
be a member after the submission of his resignation. 

The Bengal Marwari Association of Calcutta, and Indian Com- 
meirce 'Special Constituency was called upon to elect a member to 
the Legislative Assembly. October 8, 1923, was fixed as the 
date for the nomination of candidates, and October 11, 1923, as 
the date for the scrutiny of the nominations of the said Consti- 
tuency. Babu Rang Lai Jajodia was the Joint Secretary of the Mar- 
I wari Association. The Joint Secretary of the Marwari Associa- 
tkm wjks specified in the third column of Schedule 1 of the Bengal 
L^hlat}ve Assembly Regulations as the Returning Officer. IJie 
Personal Asastant to Secretary, Bengal Marwari Association, was 
specified in the third coltunn of Sch^ule 1 as the person authori- 
SM to perfimn all or any of the functions of the Returning Officer. 
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It appears tliat Babu Rang Lai Jajodia was also the registering au- 
thority and the, Electoral Rolls were originally prq>aj^ by him. 
In the Marwari Associatbn, firms and companies are members, and 
many of them were put on the El^toral Roll. Apparently about 
two-thirds of the names, roughly s^king, on the rolls arc those of 
&ms, while the remaining names are thc»e of individuals. On 
^tober 7 Babu Rang Lai Jajodia resigned his oftce as Joint Sec- 
retary of the Marwari Association. He sent also a telegram to the 
Government of Bengal resigning his office as Returning Officer. 
On October 8 there were only two candidates, the Petitioner and 
the Respondent Babu Rang Lai Jajodia. The nomination papers 
were received by the Personal Assistant to the Secretary. The no- 
mination paper of the Petitioner Rai Bahadur Bisheshwarlal Hal- 
wasya was subscribed by himself. The proposer and seconder 
were however two firms whose names appear on the Electoral Rtdl, 
viz., Messrs. Hurmukharai Sanairam and Messrs. Shewdayal and 
Ramjedas. The senior partners of these firms signed the names of 
the firms on the nomination paper. On the 1 Ith — the date of the 
scrutiny — objection was rais^ by the Respondent that the Peti- 
tioner’s nomination was bad inasmuch as the nomination paper 
had been subscribed by two firms and not by individuals as pro- 
poser and seconder. Tlic Petitioner in his turn challenged the no- 
mination of the Respondent on the ground that, the latter himself 
being the Returning Officer of the constituency, he was not eli- 
gible to stand as a candidate. Babu Jatindra Nath Banerji, the 
Personal Assistant to the Secretary Marwari Association, overruled 
the objection of the Petitioner and upheld the objection of the Res- 
pondent, and he declared Babu Rang Lai Jajodia as duly elected 
from the constituency. The Petitioner thereafter filed his present 
application. His contention is that firms can be electors and can 
vote, and firms can nominate a candidate for election. It is also 
pleaded that the Respondent was not entitled to re^gn his office 
and stand as a candidate. It is further contended that*if he could 
and did resign, the constituency was without a Returning Officer 
and therefore Babu Jatindra Nath Banerji acted without jurisdic- 
tkm. It is pointed out that the Bengal Government had no autho- 
rity in this election matter and the telegram to the Government of 
Bengal is of no value. It is sh&wn that the office of the Returning 
Officer was not filled up by the Government of India till October 
27, 1923. It was stat^ that the office of the Jmnt Secretary of 
the Marwari Association has not yet been filled up. * 

Issue No. 1 — ^Upto what date was Rang Lai Jajodia a Retur- 
ning Officer? 

Issue No. 2 — Can a Returning Officer be a candidate for 
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dectkmf 

Issue Na J — If there was no Returning Officer after Octdser 
7, what was the effect on the election proco^ings? 

Issue No. 4 — ^Was the nomination paper of the Petitioner in 
order? * 

Issue No. 1 — It was urged that the Marwari Association had 
not accepted the resignatbn of Babu Rang Lai Jajodia. It does 
not seem that the acceptance of resignation is necessary. Subject 
to any provisions in the rules to the contrary, a member may resign 
at any time and he ceases to be a member (Halsbury, Volume 4, 
page 414) (1896, 1 Chancery, page 409). Questions may arise 
about his liablity but that is a different matter. It is not shown 
that there is anything in the rules of the Marwari Associatbn 
which prevented the Respondent from resigning his office as Joint 
Secretary. He was appointed Returning Officer not by-name but 
by virtue of his office. Our conclusion therefore is that Babu Rang 
Lai Jajodia ceased to be a Returning Officer after October 7. 

Issue No. 2 — There is nothing in our Electoral Rules and Re- 
gulations which bars a Returning Officer from standing as a can- 
didate. The matter has been placed on a statutory basis in Eng- 
land and perhaps this should be done in India. The rule is that 
when a Returning Officer stands as a candidate he must refrain 
from doing anything in such capacity. It is not said that the Res- 
pondent did any act as Returning Officer after his resignation. It 
may be said that he should have resigned before. Parker at page 
6, sununarises the English Law — "If all the duties of Returning 
O^er are discharged by the acting Returning Officer the for- 
mer is not disqualified from being a candidate by reason of being 
a Returning Officer. Our answer therefore is in the affirmative. 

Issue No. 3 — There was no Returning Officer on October 8, 
1923, in this constituency. Under Schedule 1 of the Regulations 
however Jatindra Nath Banerji was empowered to do all the duties 
of the Returning Officer. It is pointed out that under Regulation 
3 he could only act under the contrt^ of the Returning Officer and 
that he could nm: receive nomination papers and hold a scrutiny 
unless the Returning Officer was 'fmavoidably prevented’ from per- 
forming these functions. The words in an English case were "in- 
capaUe of acting” and Lord Campbell thought that they might 
cover a case of this kind. (Queen v. Owens, volume 121, Eng- 
lids titponst page 36). The Personal Assistant had not usurped 
dbft ofiKe. He tocA up his duties when the Returning Officer be- 
came ioeapaye of acting. "Want of title in the prson acting as 
jRttuming Officer will not vitiate an election which is otherwiw 
valid (Pariter page 61).” "Electkms made under usurping Retur- 
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ning Officers when there has Been the form of an electtoh' have 
been uniformily supported” (Heyw Bo, 62). Tewning to the 
Bengal Electoral Rules it would lippear that non-comphance with 
rules and regulations is not endugh. The Petitioner has to show 
that the result of the election has Ixen materially affected by such 
non-compliance. If the Petitioner’s nomination was bad, his name 
goes out on that ground. If the nomination was good, he succeeds 
on that ground and not by reason of the fact that the Personal As- 
sistant acted as the Returning O0icer. We therefore hold that 
the Petitioner cannot succeed on this ground. 

Issue No.J — It is necessary to decide whether firms can be re- 
gistered on the Electoral Roll at all. 

A similar question was raised in the Election Petition of Babu 
Amulyadhone Addy against the election of Mr. Byomkesh Chak- 
ravarty from the i^ngal National Chamber of Commerce Special 
Constituency to the 1^'ngal Legislative Council (Page 38 infra). 

We arc of opinion that the Legislature laid it down how the 
firm can be represented on the Electoral Roll, viz., by a partner, 
member of the firm, director and so on. It was argued that firn« 
are members of the Marwari Association and that Schedule 2, para- 
graph 2 does not exclude firms. We must however read Schedule 
2 along w'ith the other rules and they clearly lay down that it must 
be a natural person representing the firm who can be on the Elec- 
toral Roll or who can exercise the right to vote and to nominate. 
The disqualifications mentioned in Rule 7 can be predicated only 
of a natural person and Rule 7 governs Rule 8(2}. The learned 
vakil for petitioner is forced to concede that the candidate for elec- 
tion must be a natural person seeing that he must give his own name 
and his father’s name and state his age and when elected he must take 
the oath. The cases of elector and the proposer and seconder stand 
on the same footing. We think that the word "person” has the 
same meaning in all these rules and regulations and /hat it means 
a natural person. Rule 11(4) lays down that "any p<frson whose 
name is registered in the Electoral Roll of the constituency and 
who is not subject to any disability stated in Rule 7 may subscribe 
as proposer and seconder ” In the present case the proposer 
and seconder were firms. We hold that they must be natural per- 
sons. The nomination paper df the Petitioner was not in order and 
we think it was rightly rejected. 

The learned vakil contended that the Electoral Rt^l wa» final 
not only for the Returning Officer but also for this court and he 
referred to Regulation 20(2), and to the case of Stowe t/.*JoUife. 
The last case merely is an authority for the propcMition chat the 
election court cannot go behind the ElecttM'al Roll in conndermg 
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tile qualifications. It is open to tlie court and it is the function 
of the court to see whether disfranchisement could occur in the 
casn of persons prohibited from voting, etc., by statute. Regu- 
lation 20(2) (a) is explicit and we have still to see whether the pro- 
poser and seconder is disqualified under Sub-rule (4) of Rule 11. 
To say that we arc concluded by Regulation 20 is simply to beg 
die question as to whether a firm is an elector. 

Petition dismissed. As Respondent was the registering officer 
in this constituency and as it was at the last moment that he resigned 
his office and stood as a candidate objecting to the Petitioner’s no- 
mination, we recommend that the parties should bear their own 
costs. 

Saroda Prasad Barhshi 
G. B. Mumford 
G. N. Roy 


BENGAL LEGISLATIVE COUNCIL 
BENGAL NATIONAL CHAMBER OF COMMERCE 

AMULYADHONE ADDY (Petitioner) 
versus 

1. MR. BYOMKESH CHAKRAVARTY 1 

2. RAJA RESHEE CASE LAW. C.l.E. > (Respondents) 

3. MR. MURALI DHAR ROY I 

Firms and companies cannot be put on the electoral roih nor can they 
atand as candidates at an election. They must exercise their franchise 
through natural persons. 

To entitle a person to be ci^tered the mere possession of requisite quali> 
fications^s not enough, flc must have the requisite qualiheations and 
must not be subject to disabilities of minority, lunacy and so on. 

The business of courts is to construe law and tlu^y should not listen 
to the argument that a particulai^ view will cause hardship. They must 
look hardship in the face rather than break rules of law. 

A person whose name is on the* electoral roli can be nominated for 
election, and if nominated and etected» the election would be void even 
if no obitotton to the nomination was made before the returning officer. 
^Theie is/no waiver and no estoppel, and the objectioii can be nmde at^ 
tdie time of the filing of the petition. 

It is an accepted cannon of constnic^on that unless there ts scMnethmg 
in the context to the contrary, the same word has the fame meaning. 
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It appears that a number of firms are members of the Bengal 
National Chamber of Commerce. When the Electoral Roll of 
this constituency was prepared, 1 1 8 firms or c<Hnpanies were placed 
on the roll. Sixty-two persons wcre^entered by their names as elec- 
tors. There were four candidates. Mr. Byomkesh Chakravarty and 
Raja Reshee Case Law obtained a majority of votes and were declared 
elected. Hw Petitioner was an unsuccessful candidate. 

The main contention is that Mr. Chakravarti is not entitled 
to be a candidate by reason of the fact that his name does not ap- 
pear on the Electoral Roll. Hk Petitioner also pleaded that firms 
and companies are not entitled to be registered £s electors in the 
Electoral Roll, and all votes purporting to have been exercised on 
their behalf ought to be rejected. The reply of Mr. Chakravarty 
is that the petition is out of time, that the Petitioner, not having 
objected to his nomination at the scrutiny of the nomination papers, 
has waived his right to question the nomination and the election, 
that the Bengal National Bank, Limited, is an ordinary member 
of the constituency known as the Bengal National Chamber of 
’Commerce Constituency and is therefore rightly registered as an 
elector, and that he as director of the aforesaid bank is duly qualified 
to be nominated and elected and returned as member of the Bengal 
Legislative Council. It was mentioned that in other commerce and 
industry constituencies, firms and companies are registered as elec- 
tors in the rolls of such constituencies. 

The following issues were determined: — 

1. Is the petition barred by time? 

2. Was Mr. Chakravarty properly nominated in view of the 
fact that his name does not appear in the Electoral Roll? 

3. Has the petitioner waived his right, if any, to question the 
nomination, election and return of the Respondent? 

Has he acquiesced in the correctness of the Electoral Roll and 
is precluded from questioning it now. * 

Issue No. 1 — ^The Election Petition was filed on January 2, 
1924. Mr. Chakravarty filed the return of his election expenses 
on December 14, 1923. It appears that the intervening dayl bet- 
ween D«:ember 28, 1923 and January 2, 1924, were notified by 
the Government as days to be observ^ as holidays. We have no 
heHtatkm in holding that the petition is in time. , 

Issue No. 2 — ^Rule 8(2) of the Bengal Electors^ Rules states 
that the qualifications of an elector for a special cons^uency shaU 
be the qualifications specified in Schedule 2, in the case of that cons- 
tituency. Turning to the Schedule 22, 13(2) we find that "life 
and ordinary members of the Bengal National Chamber of Com- 
merce shall be qualified as electors for the constituency com- 
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prismg the Chamber of which they are members." 

Provided that no person shall be so qualified who has not a 
place of residence in India. 

There is an explanation which runs: — 

"Explanation — Member, life member, ordinary member in- 
clude — 

(a) in the case of a firm, any one partner in the firm, or 
if no such partner Is present in Calcutta at the date fixed for the 
election, any one person empowered to sign for such firm, and 

(h) in the case of a company or other corporation any 
manager or director or secretary of the company or corporation.” 

These qualifications are not enough to get the elector on the 
Electoral Roll. To be entitled to have his name registered "the 
person” must have the above qualifications and must not be sub- 
ject to the disablities of minority, lunacy, and so on. Rule 7(1) 
governs Rule 8(2). Rule 10 again lays down that the person re- 
gistered on the Electoral Roll shall be entitled to vote, but not if 
he is subject to the disabilities mentioned in Rule 7. Rule 6(h) 
says that no person shall be eligible for election as a member of the 
Council to represent a special constituency unless his name is re- 
gistered on the Electoral Roll of the constituency, and to be fit for 
election under Rule S he must be a British subject, not a female nor 
a lunatic nor a bankrupt nor an unpardoned e.\-convict and $o- 
forth. Various other rules and regulations including Regulation 
1 J have been referred to and have been considered by us. We can- 
not but come to the conclusion that the legislature intended that 
it was a natural person who should have the right to be on the Elec- 
toral Roil and to be entitled to be a candidate. If the word "per- 
son” is construed strictly the idea of a firm being on the Electoral 
Roll must be discarded. We cannot go to the General Clauses 
Act or the English Interpretation Act for the proposition that a 
person includes an association. It is our duty to construe the law 
in questbn here. It is an accepted cannon of construction that un- 
less there is something in the context to the contrary, the same word 
has the same meaning. The explanation in the schedule means no 
more than a firm must exercise the franchise through a partner 
or representative. It seems that bycthe constitution of these cham- 
bers and associations, forms and companies can be members of these 
bodies; but we do not consider that the legislature intended to put 
firma and companies on the Electoral Roll. 

Fjrms being artificial persons can only act through a natural 
person. The question is did the legislature intend dut the repre- 
sentation of a fiunm should be allow^ to vote and stand for election 
^tlunit being on the Electoral RioU? 
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must not be held into absurdities. Females, lunatics, minors, 
and acliens cannot be electors; but we are to hold that i£ they join 
with one another they should be deemed as electors. It was sug- 
gested that they may remain on t^ Electoral Roll thus joined as 
nrms; but the disabilities might be considered when they exercise 
their right to vote. The disabilities have to be taken into account 
under Rule 7 when persons are to be put on the Electoral Roll, or 
during the period allowed for objectbns thereto. 

Consider for a moment again where the proposition that a firm 
can be a voter, will lead us. It is the elector eventually who be- 
comes a member of the Council Docs the firm become member of 
the Council? Certainly not. The candidate has to give the name 
of his father, his age, and if elected, he is to take the path. If he 
dies, resigns or goes away, etc., the constituency is called upon to 
elect another person. If the argument be that a firm is an elector, 
then the firm is eventually the elected person, and there is nothing 
to prevent tlte different members A, B, C of a firm sitting in the 
Council on different dates. Learned counsels arc therefore forced 
to admit that when it conies to the question of election to the Coun? 
cil the candidate must be a natural person. We follow the rules 
down to the election the conclusion is that that candidate must be 
on the Electoral Roll. The question of an elector or a proposer or 
a seconder stands on the same footing. 

With great respect to the learned Advocate-General we can- 
not follow, him in this contention. We cannot add and subtract 
to bring the law into conformity with the way the Electoral Roll 
has been prepared. "We are not entitled”, said Lord Loreburn 
Vickers and Evans (79 L. J. K. B. 955), "to read words into an Act 
of Parliament unless clear reason for it is to be found within the four 
corners of the Act itself.” The learned Advocate-General wishes 
us to leave out the proviso clause about residence in the schedule 
and leave out the disqualification as affecting firms^ and add this 
proviso and these disqualifications referred to a representative of the 
firm who is not himself on the roll. "Nothing is to be added to or 
to be taken away from a statute, unless there are adequate grounds 
to justify the inference that the legislature intended something 
which it omitted to express.” (Tindal C. J. in Everett v. Wells, 

2 M. and G. R. 277 and Lortf Eldon in Davis v. Marlborough, 5 i 
R.R.29). 

It was mentioned that the contention of the Petitioner, if given * 
effect to, wUl cause great hardship. The hardship consists^n th« 
fact that in these Commerce and Industry Constituencies firtns have 
been put on the Electoral Roll. We learn that there arc only three 
individuals on the roll of the Bengal Chamber of Commerce and 

6 
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none on the roils of the Trades Associatbn. The Electoral Rules 
seem to provide for a revision when the roll is very defective. The 
argument of hardship is dangerous one to listen to. Courts ou^t 
not to be influenced by any notions of hardship. "They must look 
hardships in the face rather than break down the rules of law.” 
(Jessel in Ford v. Kettle, 9 Q. B. D., p. 139). Even if there were 
anything to suggest aliunde that it was the intention of the legisla- 
ture to put firms on the Electoral Roll we are not at liberty to 
speculate. Our business is to construe not what the legislature 
meant but what its language means. We expound but we do not 
improve the statute. We are to remember, as Lord Bacon said, 
that our office is jus dicerc, not jus dare. The law as laid down in 
these rules is not Qnrcasonabic or unjust, and natural construction 
cannot be departed from, merely because it may operate with hard- 
ship or injustice in some cases. 

We hold that Mr. Chakravarty’s name not being in the Elec- 
toral Roll he was not properly nominated. We hold that the elec- 
tion of Mr. Chakravarty was null and void and that it should be 
set aside. We are of opinion that a fresh election should be held 
to fill the vacancy so caused. 

It has transpired that, however, that the Bengal National Bank 
Limited, nominated Mr. Chakravarty to contest the seat and em- 
powered Mr. B. N. Bancrji to vote for the Bank. Mr. Bose argues 
that there is nothing to prevent a firm from exercising these sepa- 
rate rights. It is sufficient to say that in the view we come to the 
person who can exercise the right to vote must be on the roll and 
the procedure was incorrect. 

Issue No. 3 — It was pointed out that the Electoral Rolls were 
prepared sometime ago. No objection was taken by the Petitioner 
then or before the Returning Officer. All parties proceeded upon 
the basis that there was a valid, nomination paper. The Petitioner 
courted the election and has now come forward with his objection 
only after he has been unsuccessful. However morally wrong he 
may be, it cannot be said that there is any waiver. There is no 
question of estoppel. The Petitioner does not seem precluded from 
raising his present objection. It is an objection which goes to the 
very root of the matter. The Electoral Roll is final in certain mat- 

c.g., qualifications, but the question whether there is any dis- 
franchisement by the statute itself is one which can be raised before 
the ^ection court, (Stowe v. Joliffe, 1873, L. R. 9 C. P., p. 730). 
The is^tie is therefore decided in favour of the Petitioner and against 
the Respondent. 

As the case against Raja Reshee Case Law was not pressed we 
do not think we should touch his case. We think that on {dead- 
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ings and facts before us the election of Mr* Byomkesh Chakra*^ 
varty should be set aside. 


G. N. Roy 
G. B. Mumford 
G. N. MUKERJf 


BENGAL LEGISLATIVE COUNCIL 
BENGAL NATIONAL CHAMBER OF COMMERCE 
(SECOND CASE) 

AMULYADHONE ADDY {Vctitkmer) 
versus 

1. BYOMKESH CHAKRAVARTY ) 

2. MURLIDHAR ROY } (Respomieuis) 

3. W. C. BANERJI I 

A retired Subordinate Judge is eligible for apjxnntmciu as an election 
commissioner under the Bengal Election Rules. The words *’who are 
or have been’* clearly include those who were at one time High C^urt 
Judges. 

The presumption is thit Commissioners have been duly appointed. 

At a previous elcctit)n» one of the defeated candidates had challenged 
the election on the ground that the name of the respondent Mr. Chakravarti 
did not occur in the electoral roll and that firms and companies are not 
entitled to be so entered and vote. The election was set aside* and a 
fresh election ordered, the electoral roll wms not corrected, and a fresh 
election W'as notified and held on the basis of the same electoral roll, Mr. 
Chakravarti again contested the election, .and was again elected. His 
election was again challenged by a fctiiion. Held that the defect of the 
absence of the name of Mr. Chakravarti gcK*s to the ferg root of the 
matter* and his name not being on the roll, he cannot stand for election. 
Pembroke Borough Case 5 O’M. and H. distinguished. 

There is well-established dU^inciion between a candidate di$c{ual}ficcl 
ah imtio and a candidate who is subsequently found incapable of elec- 
tion. Notice of such disqualification in the former case is not necessary 
to ha\"e been given to electors, and all votes cast in favour of such candi- 
date should be deemed to have been cast away. 

There is no provision in Indian Election Law for making ^ic re- 
turning OfBcer a party to a petition. « 

The validity of certain nomination papers was discussed. 

This Election Petition has come up again from the Bengal Na- 
tional Chamber of Conunerce Constituency. A number of firms 
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are members of the Bengal National Chamber of Commerce. 
When the Electoral Roll was prepared 118 present firms or compa- 
nies were put on the Electoral Roll of this special constituency 
while sixty-two persons were entered by their names as electors. 
In the general election which took place in November, 1923, Mr. 
Byomkesh Chakravarty and Raja Reshee Case Law were declared 
duly elected. Raja Reshee Case Law was accepted as having been 
duly elected. Mr. Amulyadhone Addy, one of the defeated candi- 
dates, contested the election of Mr. Chakravarty on the ground 
among others, that his name was not registered on the Electoral Roll 
of the constituency and that firms and companies were not "persons” 
and were not entitled to be registered as electors within the mean- 
ing of the Bengal Election Rules and Regulations. It may be men- 
tioned that Mr. Chakravarty’s name did not appear on the Elec- 
toral Roll, though the Bengal National Bank Limited, of which he 
is a director, was on the roll. After a prolonged hearing we came 
to the conclusion that the Legislature intended that it was a natu- 
ral person who should have the right to be on the roll and to be en- 
titled to vote or to nominate or to be a candidate. We held that 
the election of Mr. Chakravarty was null and void, and we recom- 
mended that there should be a fresh election to fill the vacancy so 
caused. 

In accordance with our report the election of Mr. Chakra- 
varty was declared void. Thereafter by a notification dated April 
28, 1924, His Excellency the Governor called upon the constituency 
to elect a member to the Legislative Council. Twelfth May was 
fixed for the last date for submission of nominations, and May 13, 
1924, as the date for the scrutiny of nominations. On May 9, 
the Honorary Secretary to the Chamber of Commerce wrote to 
the Registering Authority and he moved the Government for a 
revision of the Electoral Roll under the proviso to Sub-rule (4) of 
Rule 9 of /he Bengal Electoral Rules. He asked for instructions 
if the bye-election should be postponed. The reply of the Go- 
vernment (dated May 12, 1924) was that orders for a revision of 
the Electoral Roll were under issiw, but that the bye-election will 
nta be postponed but will proceed on the existing roll. 

The Returning Officer accepted the nomination papers of all 
the four candidates, viz., Byomkesh Chakravarty, Amulyadhone 
Addy, Murlidhar Roy and W. C. Bancrji. The Returning OflScer 
issued ballot papers to firms and companies entered on the Electoral 
Roll. . 

Aiter a reference to the Government, the Returning OflScee 
reject^ eighty-eight ballot papers which were furnished by firms 
or companies, but counted Uw votes of natural persom and declared 
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the result as follows; — 

Mr. Byomkesh Chakravarty 26 

Mr. Muriidhar Roy 15 

Mr. Amulyadhonc Addv 15 

Mr. W. C. Banerji nil 


Mr. Chakravarty was declared elected. 

Mr. Addy filed a petition and Muriidhar Roy a countcr-peti* 
tion on which the following issues were framed. 

1. Have the Commissioners jurisdiction to try the petition? 

2. Is Mr. Amulyadhonc a firm? 

3. Is it open to the Petitioner to challenge the election in view 
of the Government notification calling for a fresh election? 

4. Assuming that Mr. Chakravarty was not properly nomi- 
nated can the Petitioner claim the scat? 

5. Were the four votes mentioned in the petition of Mr. Addy 
improperly rejected? 

6. What arc the valid votes which each of the candidates got? 

Issue No. 1 — Mr. Bt)se raises the question that under Section 

101(3) of the Government of India Act one of us (Rai Bahadur 
Girindra Nath Mukerji) is not competent to be a judge of the High 
Court by reason of the fact that he retired about three and half 
years ago. A judge of the High Court must be either or a per- 
son having held judicial office not inferior to that of a Subordinate 
judge for a peritxl of not less than five years. Mr. Bose contends 
that "has held" has an clement of continuity. He has referred to 
West’s Grammar and 2 linglish cases 2 Dc G. P. and J.. page 542 and 
10 Q. B., page 283 and to stroud for the proposition that the wordi 
mean that to be a High Court Judge the Rai Bahadur must have 
held office immediately before his appointment. In the English 
cases quoted, the question involved immediate relationship or li- 
ability to the object, and the mc3niq;g was arrived at by a reference 
to the context. "Has been” in English, however, is apparently used 
for both the present and pa.st tense. In Rule }6(2)\a) of the 
Bengal Electoral Rules the qualification for a commissioner is "who 
arc or have been or are eligible to be appointed Judges of the High 
Court”. "Who arc or have bcflfi” dearly include those who were 
at one time High Court Judges.^ It seems to us that there is no rea- 
son to take the narrow view tliat a retired Subordinate Judge can- 
not be eligible for a High Court Judgeship. Even if we tlwught, 
therefore, that there was any defect in our jurisdiction, we would 
come to the "lame and impotent conclusion" which their Lordship 
of the Allahabad High Court came to in 16 All., page 136 add hold 
that the presumption is that we have been duly appointed. 

Issue No. 2 — ^Mr. Bose gave up this issue. 
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Issue No. 3 — ^Mr. Bose seeks to distinguish the present case from 
the previous one on the strength of the Government letter dated 
Kfay 12 referred to above. There was no reference on any question 
of interpretation of the rules, and it cannot be said that by the re- 
mark as the old roll. His Execellcncy meant to imply that all en- 
tries therein were correct and that Mr. Chakravarty could stand on 
the strength of any such entry. The letter points out an obvious 
fact that as the election cannot await the preparation of new roll it 
must proceed on the basis of the old one. TTie meaning was that 
it should proceed on the basis of the old roll so far as it was valid. 

Mr. Bose quoted the case of Pembroke Borough reported in 
O’mally and Hardcastle, vol. 5. Some men remained on the register 
for the borough though they should have been put on the register 
for the county. The votes were allowed to stand because there 
was no question that they were qualified to vote. Here as we have 
remarked before, the defect goes to the very root of the matter. Mr. 
Chakravarty’s name not being on the roll he cannot stand for elec- 
tion. 

Issue No. 4 — It was urged that Mr. Chakravarty cannot raise 
this question without filing petition of recrimination. An obser- 
vation of Baron Martin (Fraser, page 22 S) was quoted: — "He may 
be unable to protect his own seat, has he not a right to show that 
you arc not entitled to it?” Mr. Chakravarty cannot give evidence 
without filing a recrimination, but we do not think that he should 
be stopped from examining this question if it arises out of the facts 
of the case. The question is raised on the ground that it is a defec- 
tive roll and on the ground that the twenty-six votes given for Mr. 
Chakravarty cannot be thrown away. It is argued that the elec- 
tors had no notice. The cases in 3 Queen’s Bench, page 629 and 
3 Law Times Report, page 667 were quoted. Our judgment was 
published in the Gazette. The electors must be deemed to know 
the position very well. There is well established distinction bet- 
ween a candidate disqualified ab initio and a candidate found in- 
capable of election. Notice is necessary in the latter case. The 
case in 9 Common Pleas (quoted by Parker, page 273) , i.e., the case 
0 ;f , Drinkwatcr distinguished the ( ;ise quoted by Mr. Bose, viz., 3 
C^cen’s Bench, page 629. Tltc cltxtors must have known that it 
had been held that Mr. Chakravarty was disqualified. The votes 
given by them must be treated as nullities. The case in 25 Queen’s 
Bench, page 72 (Beresford and Lady Sandhurst) is opposite. We 
hdld^dlerefore, that Mr. Addy can claim the seat on the basis of the 
bye-election which has taken place. 

Issues Nos. I and 6 — Evidence was given in r«:pect of three 
votes. It appean that Praup Chandra Ganguli did not sign the 
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ballot paper. The Returning Officer was not in a position to know 
in the absence of signature whether the particular elector has exer- 
cised his vote or not. The ballot paper was not completed. The 
Returning Officer was right in rejetying the vote. 

The other votes must be taken into consideration. Tribhuban 
Das Heerachand shown in the Electoral Roll as such, signed his name 
as Tribhuban Heerachand. He has been examined. Mr. Chetty 
K. V. R. M. Ramanathan was described in the roll as "Messrs.” ins- 
tead of Mr. by the placing of the mark (ditto) under the name of 
a firm so described and his vote was reiected. He has deposed that 
he does business for himself alone. Obviously Messrs, has been put 
down by mistake. It is argued that there is no misnomer clause as 
in the Representation of People’s Act, 198, and that the mistake can- 
not be corrected here. We follow the principles of English Law, 
however, in our decisions. Tlie case of Moorhousc t*. Linney, If 
Q. B. D., page 2.17, was quoted, but a different decision was given 
in Bowden v. Bisley, 21 Q. B. D., page 309. There is also the case 
in 23 Q. B. D., page 136. The roll is conclusive, but evidence can 
be given that a man had the right to exercise his vote. In the Old- 
ham case (1 O’M. and H., page 15 3). Bradshaw was wrongly en- 
tered as Wiliam Mills. It was held that if a person was called by 
a wrong name in the register, it raised a difficulty, but he could show 
that he was really the man. There is the Exactor case reported in 
6 O’M. and H. William John Langmcad was on the register, but 
it was proved that he had left the place three years ago. Earnest 
Langmead was the occupier and really entitled to vote, and he voted 
in the honest belief that he had a right to vote. His vote was coun* 
ted. We hold, therefore, that these two votes should be accepted 
and that Mr. Addy polled 17 votes. 

The election of Mr. Chakravarty is declared void, and Mr. 
Amulyadhone Addy is declared elected in his place. 

There is no provision in our law for making the •Rettirning 
Officer a party. We do not think, however, that in the circum- 
stances of the case wc can direct the Petitioner to pay his costs. 

Petitioner to get his costs from Mr. Chakravarty. 

* Girindra Nath Mureaji 
G. B. Mumpord 
G. N. Roy 



BOMBAY LEGISLATIVE COUNCIL 
BOMBAY CITY (M.U.) 

MOHOMEDALI ALLABUX (Petitioner) 
versus 

1. JAFFERBHOY ABDULBHOY LALJI 

2. HUSSEINALLY M. RAHIMTULLA 

3. MOHOMED HUSSEIN (Respondents) 

4. MIRZA ALI MOHOMED KHAN 
J. EBRAHIM SULEMAN HAJI 

All candidates who contested the election should be joined as parties 
to a petition in which a claim for the seat is made by the petitioner. 

The claim by a petitioner for the scat is separate and distinct from 
that which calls in question the election of the returned candidate, and 
as the returned candidate alone need be joined w'hen there is no claim 
for the seat is made, the petition is gcxKl in so far as it calls in question 
the election of the returned candidate even in the absence as parties of 
some one or the other of the candidates. 

The O>mmissioners have no power to allow' a respondent to be added 
after the expiry of the period of limitation. 

The right to recriminate is exercisable only w'hcn the claim for a seat 
is made by the candidate concerned. 

The hiring of conveyances to take voters to the poll, need not, to 
avoid the election, have been the act of the candidate, provided it can be 
show'n that the election of the returned candidate was procured or in- 
duced by the hiring, etc., or that the result of the election has been 
materially affected thereby. 

The ^addition of further instances of the same charge (in this case 
: personation) alleged in the petition docs not constitute the making of a 
j further charge of corrupt practices, but only gives further instances of the 
Hconsmission of the same charge of the particular corrupt practice. It 
in fact an amendment of ^hc particulars of the corrupt practice 
originally alleged. 

The first two Respondents weic declared elected. 

There were altogether eight candidates at the election but the 
four who got the fewest votes were not made parties to the petition. 

^-The petition calls in question the election of the first Respon* 
dent and also claims a declaration that the Petitioner has himself 
•been elected. 

The ground on which election of the first Reqwndent is 
called in questbn are that the first Respondent was guilty of the 
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corrupt practices of personation with connivance within the mean* 
ing of Clause 3, Part 1 of Schedule 4 of the Election Rules, and of 
hiring or using public conveyances within the meaning of Qause f 
of the same schedule. 

The particulars of acts of personation were allowed to be amend- 
ed by our order appended and marked 

The allegations of personation with connivance were not 
proved. 

The first Respondent at the outset submitted that the peti- 
tion could not sustained and should be dismissed in its entirety by 
reason of the fact that the Petitioner had omitted to join as respon- 
dents all the other candidates who were nominated at the election. 

By our ruling appended hereto and marked "C” we held that 
the claim by a Petitioner under Rule 32 ought to be declared duly 
elected is separate and distinct from that portion of the petition 
which calls in question the election of the returned candidates, 
and that as the returned candidates alone need be joined when there 
is no claim to be declared duly elected, the petition was good in 
so far as it called in question the election of the first Respondent. 

An application was made by the Petitioner for leave to join as 
respondents to the petition the two other candidates who were no- 
minated at the election but who had not been made respondents to 
the petition. 

By our ruling appended hereto and marked "D” we held that 
we had no power to order or permit such joinder. 

Rule 3 5 directs in effect that subject to the other provisions of 
the Electoral Rules, our procedure is to be governed by the Civil 
Procedure Code, which relate to the trial of suits; and Section J of 
the Electoral Offences and Enquiries Act, 1920, confers on us the 
powers vested by the Civil Procedure Code in a court when trying 
a suit in respect of certain matters which are specifically mentioned 
and which do not include the joinder of fresh respondenu or the 
amendment of the petition. * 

The only power of amendment is that conferred by Rule 31 
under which we may allow the particulars in the list of corrupt 
practices to be amended. y 

The Petitioner has not complied with the requirements of Rule 
32 by joining as respondents all the other candidates who were no- 
minated; and his claim to be declared duly elected could not be 
proceeded with. 

The first respondent had, however, within the time prescribed 
given notice under Rule 40 of his intention to recriminate* against 
the Petitioner by proving that he had himself been guilty of the cor- 
rupt practice of bribery and personation and of hiring and using 
Z 
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public conve 3 ^ances. 

As the right to recrimiiuce is only exercisabie when the Peti- 
tioner claims the seat for himself, these recriminations were with- 
drawn, so far as the present petition is concerned, but the first Res- 
pondent claimed the right to raise such recrimination in any future 
proceedings. 

In our opinion it has been established that fifty hired taxis were 
in fact used for promoting the election of the first Respondent and 
that the result of the election has been materially affected thereby 
(the majority in favour of the first Respondent was 500). 

Under Rule 45 we report that the first Respondent has not been 
duly elected. 

We record under Rule 45 that no corrupt practice has 
been proved to have been committed by the first Respondent or 
his agent. 

Our recommendation is that the Petitioner be liable in the 
first instance for the cost of setting up the commission. The first 
Respondent do pay the Petitioner the cost of setting up the commi- 
ssion and the taxed costs of and incidental to the filing of his writ- 
ten statement and of the costs incurred by the first respondent, if 
any, in connection with the list of further particulars of the charge 
of personation which was filed by the Petitioner and in connection 
with recriminations put forward by the first respondent. 

D. CHA.MIER 

KrISH NATAL M. JhAVERI 

K. H. Kelkar 
ANNEXURE A 

In our opinion the addition o f further ins tances of the same 
:hargc — personation witlii conni v a ncc-^oes _^cpn^^^ the 
[ma king pf a further charge of corrupt practices, but only giv« 
.instaaces of the commission of the same charge of the 
particular corrupt practice of personation with connivance. It 
^ is in fact an amendment of the particulars of the corrupt practice 
which was originally alleged. 

It is contended by the Respon lent 1 that so far as the parti- 
culars contained in the supplcmentyy petition are concerned, no 
inspection is necessary for the Petitioner’s case, because he charges 
personation with connivance, and positive charge of that nature 
can opiy mean that a Petitbner makes a definite case based on his 
know&dge or on evidence which is available. 

So far as the five instances contained in Schedule 2 of the ori- 
guftil petition ai« concerned, they stand on a difierent footing be- 
cause connivance is not therein charged. The absence of a charge 
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of connivance may imply that the Petitioner has not positive know- 
ledge of personation, and it may ft^W that it would be unfair 
and unnecessary to prevent him from having inspection of the 
a>unterfoil$ relating to these five iijstances. 

tt may at once be stated that no question of interfering with 
the secrecy of the ballot, because the production of the mere counter- 
foils would not disclose how the elector voted. 

We hold that the Petitioner is not entitled to have inspection 
of any counterfoils at the present stage relating to the charges of 
personation with connivance. 

We also hold that the Petitioner is entitled to inspect at the pre- 
sent stage the five counterfoils which relate to his charges without 
connivance and set out in Schedule 2 to the petition. 

The inspection of these five counterfoils will be taken by the 
Petitioner or his legal advisor in the presence of a clerk of the Col- 
lector and of the Secretary to this commission, and. of the first Res- 
pondent or his legal advisor. 

ANNEXURE B 

It is contended for the first Respondent that the entire petition 
should be dismissed on the ground that it is one and its prayers arc 
inseparable. 

Under Rule 50, a petition may be presented against a re- 
turned candidate on the ground that corrupt practices have been 
committed by him or his election agent. No further charge or 
claim need be made. 

Rule J2 confers a separate and distinct right on a petitioner 
which he may or may not avail himself of. It enables him, if lie so 
desires, in addition to calling in question the election of the returned 
candidate, to claim a declaration that he himself or any other can- 
didate has been duly elected. * 

This is a right which is in terms expressed to*b« in addition 
to the right of challenging the election, and we have no difficulty 
in ht^dilag thjjit a claim of this nature is separable from a claim call- 
ing an election in question, ^lis view receives support from the 
decision in Aldridge p. Hurst,/^aw Reports, I C. P. D. at page 415, 
where the court states — "We* see no reason why the prayer claim- 
ing the scat for some one might not form the subject of a separate 
petitioif from that which is directed against the return of the sit-* 
ting member.” 

ANNEXURE C 

The Petitioner asks to be permitted to join as respondent the 
two other candidates who, as is now admitted were nominated at 
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tlie electbn, but who were not made respondents in the original 
petition. 

It is contended for the Petitioner that the joinder of the two 
other candidates can be permi^ed and Rule 33 is r^ied on which 
provides that subject to the other provisions of the rules an election 
petition shall be enquired into as nearly as may be in accordance 
with the procedure applicable under the Code of Civil Procedure. 
It is also contended that rules permit of such joinder. 

The main provision in the rules to which the Civil Procedure 
Code must be read as being subject arc those contained in Rule 40, 
under which a right to recriminate is conferred. It is contended 
for the Petitioner that the proviso to this rule which prohibits such 
recrimination unless the notice and deposit there referred to shall 
be given or made within the time limited is enacted for the protec- 
tion of the Petitioner and may be waived by him; and he offers to 
waive performance of these conditions precedent to recrimination 
being raised. He also relies on the fact that Rule 32 imposes no 
limit of time during which ail the other candidates should be joined. 

Under Rule 32 it is incumbent on the Petitioner to join ail 
other candidates who were nominated if he claims the declaration 
that he was duly elected, and under Rule 34 the petition only has 
to be served on the respondents who have been joined. 

The present petition therefore has not as yet been served on two 
proposed respondents. It has, however, been published in the Ga- 
zette, and it may be that it was competent to them to apply under 
Rule 34(2) (/^), to be joined as respondents, and the fact that a res- 
pondent .so seeking to be joined is liable to give security as if he were 
a petitioner indicates that he is regarded as a party who will set up 
a substantive case, which can only be to prove that the Petitioner 
ought not to be declared elected. 

But where a candidate who has not been joined so insists upon 
being made'i fespondent, he must, under Rule 34(2) (/») do so with- 
in 14 days of the publication of the petition, and if he recriminates, 
he must, under the provision to Rule 40(1) give notice of his in- 
tention within the same limit of and supply .a list of parti- 
culars similar to that which the Pectioner is b^nd to supply. In 
effect he becomes a petitioner against the Petitioner. 

If such a candidate insists upon being mad^ a fespondent in 
the manner provided, the omission of the Petitioner to join him 
in the first instance may possibly be cured. And in our opinion 
that is the only way in which a candidate who ought to have been 
Kktned and who has ndt been joined can become a respondent. 

In the present case neither of the candidates w1k> ought to 
have been joiiud and who were nc4 joined has complied with the 
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requiiemoits of either Rule 34 or Rule 40, and even if they claimed 
to be joined now or were ordered by us now to be joined, the join- 
der could not 1)^ made in the manner provided by the rules referred 
to. ^ 

It must 'therefore be held that we have no power to order or 
perniit the joinder of the two candidates who were nominated at 
the election but were not joined as respondents in the petition. 


BOMBAY LEGISLATIVE COUNCIL 
BOMBAY CITY NORTH (N.M.U.) 

JOSEPH BAPTISTA {Prlitioner) 
versus 

1. J.K. MEHTA ) 

2. POONJABHOI THAKERSEV > (ResponJeu/s) 

3. A. N. SURVE AN't> TEN OTHERS ) 

Working ai a place in the ordinary course of business during businciii 
hours does not constitute residence ar that place. 

Acceptance of a nomination paper by the Returning Odker is not 
conclusive, and the election court can question the order of the Re- 
turning Officer on that f*oini. 

The improper acceptance of a nomination pajH^r is a material irre- 
gularity which would avoid an election. 

laravc to withdraw the |sctiiion ag.iinst one of the resptmdents was 
granted when the Cx)mmisMoners were satisfied that the application for 
withdraw'ai was not inducetl by any bargain or consideration. 

This petition has been presented under Rule 3t) of the Elec- 
toral Rules by Mr. Joseph Baptista, calling in question the election 
of the first three respondents, whtf have been declared to be duly 
elected or returned for that constituency. The othcr»rcspondents 
have been made formal parties in compliance with Rule 32, and 
no relief is claimed Against them. 

* The Pectckmer also applied under Rule 37 for leave to with- 
draw his petitionin so far as kmffecu the second Respondent. This 
leave Was grimted as we were* of opinion that the application was 
not ifldtfcra ^r ahy bargain or consideration. 

The spedad qualifications which an elector must possess are • 
prescribed bjr Rule 6, which provides inter alia that no penoA shall 
be eligible lAnIm his nAme u off the Electoral Roll of tho consti- 
tuency or of any other constituency in the province, and he has 
for the period of six months immediately preceding the last date 
iot thfl ntnnination of candidates resided in the constituency or in a 
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division any part of which is included in the constituency, the city 
of Bombay being deemed to be a division. 

The first Respondent maintains a house at Santa Cruz which 
is situated some miles north of the northern boundary of the city 
of Bombay in the South Salsette Taluka; that he sleeps and takes 
his morning and evening meals there; and that the members of his 
family always remain there, sleep and take all their meals there. 
The first Respondent is engaged as a Secretary to and works in the 
odices of the Indian Chamber of Commerce which are situated in 
the city of Bombay, and he spends the usual working hours and 
takes refreshments during the day at those offices. It is not sug- 
gested that the first Respondent maintains a second place where he 
sleeps and takes his meals or where the members of his family re- 
main and sleep and take their meals within the city of Bombay. 

For the first Respondent, two contentions are put forward; 
first that by maintaining a residence at Santa Cruz he did reside 
within the constituency within the meaning of Rule 6 , provided 
that the rule be read with Clause 2 of Schedule 2; and second, that 
even if his residence in Santa Cruz be held not to be residence with- 
in the constituency, his presence in the city of Bombay at the 
offices mentioned in Itself constitutes a residence which is sufficient 
to comply with Rule 6 read by itself. 

Under Rule 6 it is perfectly clear that no person is eligible for 
election unless he resides in the manner therein prescribed. 

With regard to the second contention, namely, that the pre- 
sence of the first Respondent in the city of Bombay during working 
hours as the^secretary to and in the offices of the Indian Chamber 
of Commerce, constitutes residence within the meaning of Rule 
6, this was supported by reference to decisions under English Sta- 
tutes relating to bankruptcy, payment of taxes, etc., and in which 
the words used arc in some cases residence or place of business. In 
any case we most follow the rule of construction that a statutory 
enactment should be construed with reference to its object, and 
there can be no doubt that the object of Rule 6 is to ensure that 
elected members should reside in the ordinary and actual sense of 
the word among their constituents. A definition of the words 
"place of residence in a constituency^” is contained in Part 2 of the 
rules for the Council of State, and though that definition is given 
for the purposes of that part, its wordings may, in our opinion, be 
adopted as well expresnii^ the nature of the residence which the 
legislature intends th^t the elected members should have, as pres- 
ctffied by Rule 6 . 

In our opinion the Respondent was not at the date of nomina- 
tkm digibl^'e foi* election p he had no place of readence in the com- 
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tituency, or in a division any part of which is included within the 
meaning of Rule 6. 

It has been contended that the acceptance of the nomination 
paper by the Returning Officer is conclusive, as no objccticm was 
raised before him as to the first Resfmndent’s disqualification under 
Rvlc 6, and as his name was on the Electoral Roll for the consti- 
tuency for which he stood. We do not accept the contention. 

No recrimination has been made against the Petitioner in ac- 
cordance with Rule 40, and he has secured the next largest number 
of votes after the first two candidates, and we therefore report 
under Rule 43 that he has been duly elected. 

We recommend under Rule 43(2) that the sum of Rs. 250 
be paid to the Advocate General’s representative by the Petitioner 
that the costs of setting up thus tribunal be paid in the first ins- 
tance by the Petitioner and that the Petitioner be entitled to re- 
cover 2;3rds of such costs from the first Respondent. 

D. Chamikr 

Krishnai.ai. M. Jhavbri 

K. H. Kr.LKAR 


UNITED PROVINCES LEGISLATIVE COUNCIL 
BULANDSHAHR DISTRICT WEST (N.M.R.) 

THAKUR MANAK SINGH {Peiitioner) 


versus 


1. LALA BABU LAL 

2. LALA PIARE LAL 


} 


(Respondents) 


The wordings of to Section l» Pan I, Schedule i of the 

United Provinces electoral rules arc ambiguous. The rules permit the 
payment by a candidate of the election expenses of another candidate, 
provided that they are shown in the return of clccttoii ^expenses. But 
it could not be the intention of the legislature that one candidate should 
procure the withdrawal of another candidate by payment of hit elect km 
expenses. 

The statement that a particulfr mcmixr voted in a particular manner 
in the Council is not one relat^g to the personal conduct and character 
of the candidates, and as such cannot avoid the election, even when 
falsely made. 

But a candidate for election for a public office should be careful ir/the 
statements that he makes, and where the respondent was proved ip have 
been negligent in ascercatning the truth of the statement that he made 
regarding the manner in which the petitioner voted, the respondent even 
though successful, was yet not awards his costs. 
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The Ccmunissioners are not competent to decide whether the 
Petttk>ncr is barred by time after 'it has been accepted by the Go- 
vernor. 

The Petitioner was the unsuccessful candidate. The first Res- 
pondent was the successful candidate. Respondent No. 2 withdrew 
frcHn the contest on the eve of the poll. 

The following issues were framed: — 

1. Is the Election Petition time-barred? 

2. Did the Respondent No. 1 secure the withdrawal of Res- 
pondent No. 2 from his candidature by payment or offer of Rs. 1400? 
If so, does this amount to corrupt practice and did Respondent No. 
2 abet this corrupt practice and has he incurred the disqualification 
mentioned in Rule 1, Clause 3 of the Electoral Rules? 

5. Did Respondent No. 1 publish or cause to be published 
false statements of fact in relation to the personal conduct and 
character of the Petitioner? 

Issue No. 1 — The Petitioner has not pressed the plea of limita- 
tion. Nor do we consider that we are competent to inquire into 
this point after the petition has been accepted by the Governor. 
Issue decided against the Petitioner. 

Issue No. 2 — After discussing the evidence the learned Com- 
missioners came to the conclusion "It is true that .Salig Ram must 
be regarded as, through his employer, somewhat under the influence 
of the Nawab of Chhatri who supported Lala Babu Lai. But the 
facts as disclosed by the evidence seem to be that though the with- 
drawal of Lala Piarc Lai may have been first mooted by Lala Babu 
Lai or his supporters yet the question as to the payment of his elec- 
tion expenses seems to have been first raised by Saligram. Discus- 
sion as to the amount of expenses did certainly take place in corres- 
pondence between Saligram’s employer and the Nawab of Chhatri 
but we cannot find that any. offer or promise of gratification was 
made by Qabu Lai or his agent or by any other person with his con- 
nivance in order to induce Lala Piarc Lai to withdraw from his can- 
didature. 

We therefore decide this isfijc against the Petitioner. 

In this connection it was urgbjj that the wording of the last sen- 
tence of the explanation to Sections, Part 1, Schedule 5 of the Elec- 
tord Rules permits the payment ot the election expenses of another 
candidate by a candidate provided that they are shown in the return 
of Ueetbn expenses and that therefore a payment by Lala Babu Lai, 
even if proved would not be illegal. 

We admit that the wording of the explanation in questkm is 
not five from ambiguity but we do not think that it could have been 
the intentkm of tlw Legislature that one candidate should procure 
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dbc withdrawal of another by payinenj: of his election expenses. 
We suggest that this ambiguity ^ould be removed by amendment 
of the rules. 

Issue No. 5 — Lala Babu Lai, R^pondent No. 1, on or about 
November 25, 1923, issued a handbill entitled '*zamindaran tatha 
kashkaran saliiban ke liye zaruri ittila'* in which he stated that the 
canal rates are now nearly double what they formerly were, even in 
this Thakur Manak Singh voted for the enhancement of the rent 
which resulted in a very great burden on the tenants*'. In his prin- 
ted reply to this Thakur Manak Singh states **this rumour is absolute- 
ly false that I voted for the enhancement of the canal rates or that 
such a proposition was ever put forward in Council, nor was there 
any occasion for voting on it. It is true that no direct motion for 
enhancement of canal rates came before the Council; but in direct 
form the question was before the Council on three occasions. The 
fact that Thakur Manak Singh did not speak or vote on any those oc- 
casions may have justified Lala Babu Lai or his informant in arriv- 
ing at the conclusion that Thakur Manak Singh did not oppose the 
enhancement of the rates. Hence while the allegation is false in 
form in which it stands, it cannqt be held to be devoid of a substra- 
tum of truth. hold that the statement complained of is not 
proved to have prejudiced the prospects of Thakur Manak Singh’s 
election. Wc further hold that the statement complained of was 
not in relation to the Petitioner’s personal conduct and cliaractcr 
but rather to his character and conduct in his public capacity as a 
member of the Legislative 0>uncil. Wc have been referred to the 
Bailia case in page 28, but the circumstances of that case 

were not similar to those of the present case. In that case the state- 
ments were such as seriously to affect the personal character of the 
Petitioner. 

We agree with the view of the Kiadras Election Commissioners 
in dealing with the Election Petition (3 of 1922) froiA the West 
Coast and Nilgiris N.M.R. constituency that ’’that the statement 
that a person voted (or did not vote)” in a particular way is an 
assertion of a historical fact, a rmre setting forth a political act in a 
person’s political career. Whs/ result that act may have had on 
the interests of constituents is not a question of fact but of 
opinion, amd therefore, will not come within the mischief of the 
rules. ^ 

We think that Lala Babu Lai was culpably negligent in failing 
to verify the truth of the statements before he published them. It 
is incumbent for a candidate for a public o£ce to verify all the state- 
ments with regard to the actions of a third person before pubiishing 
them. 

S 
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We rec<nnmend that the petitbn should be dismissed. 

We recommend that each party to bear his own costs. 

H. Nelson Wwght 
* V. E. G. Hussey 

G. C. Baohwar 


BENGAL LEGISLATIVE COUNCIL 
BURDWAN DIVISION (SOUTH) M. 

MAUL VI MUHAMMAD SUHRAWARDY {Petitioner) 

versus 

MAULVl ZUHOOR AHMAD (Respondent) 

The Petitioner asked for scrutiny and recount on certain 
grounds. The Respondent filed a recrimination petition under Rule 
42 of the Bengal Electoral Rules after depositing the security re- 
quired under Rule 35. 

Issues were framed and witnesses examined. 

The Petitioner filed a petition for leave to withdraw his peti- 
tion. The Petitioner stated that he was in bad health and that he 
realised that his petition involved a prolonged enquiry, which he 
was unable to attend to. We examined the Petitioner and the Res- 
pondent and we are satisfied that the petition of withdrawal has not 
been made by any bargain or consideration. We therefore allow the 
petition to be withdrawn. 

G. N. Roy 
G. B. Mumford 
Girindra Nath Mukerji 


BENGAL LEGISLATIVE COUNCIL 
CALCUTTA NORTH CONSTITUENCY (N.M.U.) 

SASHI KUMAR SEN,GUPTA (Petitioner) 
JATINDRA NATH BASU (Respondent) 

To avwd an election on the ground of tllcgai hiring of conveyances 
it must be shown that the result of the election was materially affected 
by illegal hiring or use of hired conveyances. It is not necessary to 
show that the candidate or his agent hired the taxis concerned. 

There were three candidates Mr. Jatindra Nath Basu> B. Krisu 
Lai and Dr. Sashi Kumar Sen Gupta. They polled 1,121 ; 996; and 



SHASHI KUMAA SEN GUPTA V. JATlNttHA NATH 8ASU S9 


808 votes respectively. On the date fixed the learned counsel ap- 
pearing for the Petitioner informed us that he would limit his case 
to the hiring, etc., of the taxi-cars and the absence of seals on the 
boxes and bags. 

The following issues are framed; — 

1. Was there any hiring, employing, borrowing, and using of 
vehicles as alleged in paragraph 7? If so, did it materially afiect 
the result of the election? 

2. Was there any non-compliance with any rule or regula- 
tion framed under the Act? If so, has the result of the election 
been materially affected thereby? 

Issue No. 2 — Q)mplaint is made in the petition that the doctor 
brought to the notice of the Returning Officer fact of the absence 
of his seals on the bags. The objection was apparently not serious 
and was given up. 

The suggestion was made that there may have been any tam- 
pering because of the discrepancy between the figures of the presid- 
ing officers and the figures actually found in the ballot boxes. 
There were nearly 2,000 ballot papers used. The discrepancy is 
only J. According to the return under Regulation 39, every ballot 
paper issued to a voter may not have gone into the ballot box. It 
appears that voting for the Indian Legislative Assembly was going 
at the same time. In this constituency three ballot papers were re- 
jected, because they were meant for the Indian l-egislativc Assembly. 
It is possible that these five electors of this constituency put their 
papers in boxes meant for the Indian Legislative Assembly or did 
not eventually exercise their right to vote. We were repeatedly 
asked to send for the ballot papers and hold an enquiry. We are 
surprised that it should be thought necessary to institute an en- 
quiry on such slender materials. It is not shown that there was 
any non-compliance with any rules or regulation. Issue No. 2 
is therefore decided against the petitioner. • 

Issue No. 1 — Under the English law it is now an illegal hiring 
to let or hire or employ or use for the purpose of conveying elec- 
tors to or from the polls any public stage or hackney-carriage. The 
offence of illegal hiring becomy'an illegal practice when commit- 
ted by the candidate, election afent or sub-agent and when so com- 
mitted, the election may be set aside (Parker, page 294-29 J). The 
illegal practice must be brought home to the candidate or his agent. 
Where several hired motor-cars were lent to a candidate by a foiend 
but it was proved that, although the candidate had asked th^ friend 
for some cars, he did not know and had no reason to believe that 
th« cars sent had been hired, it was held that the friend not being 
an agent no illegal practice, for which the candidate was mpon- 
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able, bad been committed (East Dorset, 6 O’M. and H., pags |7 
and 48). With us it is apparently not necessary to show that the 
candidate or his agent hired the taxb; but on the cnher hand the 
election can only be set aside if it is proved that the result of the 
election has been materially afif^ted by hiring or use of such taxi- 
cars. 

Mr. J, N. Basu’s majority over the next candidate — we may 
note — was 12f. If we could believe from the evidence that fifty 
or sixty taxis were used, we might have held that this was sufiicient 
to show that the result of the election was materially affected there- 
by, but even then the question would arise whether the voters 
carried in those taxis would not have voted as they did or would 
have refrained from voting, if the taxis had not been there. As- 
suming that 121 voters were so carried and that they voted for 
Mr. J. N. Basu, if they would have voted for him in any case how 
could it be said that the result of the election was materially affect- 
ed by their carriage? We note in this connection that the alleged 
voters who were examined by the petitioner were not questioned 
by him on this point. They were not asked for instance, "Would 
you have voted as you did if you had to walk?” If again the vote 
has to be rejected as tainted it is not impertinent to ask whether the 
voter knew or had reason to believe that he was being taken to the 
poll in a forbidden conveyance. It may be very hard matter to 
upset an election under Section 5, Part 2 of Schedule 5 read with 
Rule 44: but we are not concerned with that. Holding as we do 
that a very few taxi-cars could be used, our conclusion is that the 
result of the election has not been materially affected thereby. 

Petition should be dismissed. Petitioner to pay Respondent’s 

costs. 

G. N. Roy 
G. B. Mu.mi-ord 
Girindra Nath Mukerji 


BENGAL LEGISLATIVE COUNCIL 

CALCUTTA SOUTH .(N.M.U.) 

S. N. HALDER (Petifioner) 
versus 

S. N. MALLIK (Respondent) 

The ommion by » cendidate to record the dace of his declaration in his 
iKunitMtion is merely a technical irregularity, which does not vitiate the 
noounation paper. 
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The CJwwinaii of the Calcutta Corporatioa it ttot an "oficial’* within 
the meaning of the Bengal Electoral Rules, and at such is digibk for 
election as a member of the Legislative Council. 

The test to dacenaine whether the incumbent of a {sanicular post it an 
official or not are;— (1) What is \he source from which he draw hit 
salary and (2) what is the authority by which he may be removed. 

Mr. Haider objected to Mr. Mailick’s nomination on the ground 
that be being an “official” was ineligible for election. 

Mr. Mallick on the other hand objected to Mr. Haider’s nomi* 
nation on the ground that no date had been put in the place pro^ 
vided for it in the declaration. 

The Returning Officer rejected Mr. Haider’s nomination. 

The points that we have to decide are two. The first is whe- 
ther the omission of the date in the declaration part of the nomi- 
nation paper is sufficient to render the nomination a nullity and 
whether in consequence the Returning Officer was right in reject- 
ing it under Regulation 21 ( 1 ) ( 3 ) . 

The second is whether Mr. Mallick as Chairman of the Cal- 
cutta Corporation is an "official” within the meaning of Section 134 
of the Government of India Act, and is therefore disqualified for 
election under the provisions of Section 80-B of the Act. 

We think that if it had been the intention of the legislature to 
make the date of the accepunce of the nomination by the candi- 
date an integral part of the nomination paper it would have made 
it a special provision to that effect in the rules. The introduction 
of the words "and duly dated” after the word "completed” would 
have been all that was necessary. In point of fact the rules are 
entirely silent about that date upon which this declaration is to be 
signed. 

The conclusion therefore at which we arrive is that while the 
provisions in the rules relating to the preparation of the nomina- 
tion paper are mandatory, they should not be so regaeded so far 
as filling up the date of acceptance of the nomination is concerned. 
At the highest they are directory and there is abundant judicial 
authority for the prop<»ition that where a provision is merely di- 
rectory, a substantial compliant therewith is all that is required. 
In the case of Sham Chand B^ak v. The Chairman of the Dacca 
Municipal Board (I. L. R. 47 Cal., page 524) the learned Judges 
referred to a niunber of English cases wherein the validity of an 
election was in questbn. In the case of Woodward v. Sarlons, 
Lord Coleridge, C.J. made some comment on the eff^t of Section 
13 of the Ballot Act of 1872. That section provides that "no 
election shall be declared invalid by reason of a non-compliance with 
the rules concain«i in the first schedule to this Act if it ap- 
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pean to the trihtmal having cognisance of the questKMi that the 
diectkm was ccmducted in accordance with the principles laid down 
in the body of the Act and that such non-compliance did not atfect 
the result of the electbn.” Lord Coleridge Md that the section 
was inserted ex ahundanti cadiela and that the same rule would 
have applied by virtue of common law, even if the section had not 
existed. The substance of the matter as observed in the case of 
Sham Chand Basak is that "infringement of a rule does not neces- 
sardy invalidate the election as it would have done if the rule had 
been deemed mandatory in character." 

/ In the present case we have no hesitation in finding that the 
provisiom of Rule 1 1 which we regard as mandatory, namely, the 
presentation to the Returning Officer of a completed form by the 
candidate and his acceptance of the nomination have been complied 
with. The omission by the petitioner to record the date in the 
declaration though a technical irregularity as pointed out by the 
Returning Officer, is in our opinion, no more than unsubstantial de- 
parture from the law, and we hold that the Returning Officer was 
error in refusing to accept the nomination specially when it had 
been signed in his presence. We are therefore of opinion that the 
improper refusal of the Petitioner’s nomination paper by the Re- 
turning Officer has materially affected the result of the election and 
that the election of the returned candidate should be held to be 
void. 

We now come to the second branch of our enquiry whether 
Mr. Mallick as Chairman of the Calcutta Corporation was an "offi- 
cial” under the Government of India Act and was therefore in- 
eligible for nomination or election. Section 80-B of the Govern- 
ment of Act lays down that, "An official shall not be qualified for 
election as a member of a local Legislative Council" and Section 
134 says that the "expression 'official’ and *non-official’ where used 
in relation, to any person mean respectively a person who is or is 
not in the civil or military service of the Crown in India.” It is 
further provided that holders of certain offices may be excluded by 
rules under the Act but that these must be specified in each case. 
Under the powers conferred by S^tions 134 and 129-A of the 
t^Government of India Act a notifi^tion No. 614-G, dated 9th 
September 1920, was issued and under it the rules called 'Non- 
(^cial (Definition) Rules’ were framed. Rule 2 is in these terms: — 
"Thy holder of any office in the civil or military service of the Crown 
if the office is (Mie which dqps not involve both of the following in- 
dteentsj namely, that the incumbent — 
j(«) is a whole-time servant, and 
\b) is remunerated either by salary or fees. 
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dbdl not be treated as an official for any of the purposes of the 
Government of India Act.” 

It is therefore contended on behalf of the Petitioner that Mr. 
Mallick as Chairman of the Calcutta Corporation is an "official” as 
Ik is a whole-time servant of Government and is remunerated by 
salary which is fixed by the Government. The learned counsel has 
referred to a number of sections in the Calcutta Municipal Act 
which diow that the Chairman is appointed by Government and 
may be removed by Government and that Government exercises 
control over him in certain respects. He urges that the question 
by whom he is paid his salary is immaterial. It is contended that 
he is in the civil service of the crown in India and is therefore de- 
barred from election to the Council. Reference is made to Sec- 
tion 14 of the Indian Penal Code where the words "servant of the 
queen” denote "all officers or servants continued, appointed, or 
employed by or under the authority of the Statutes 21 and 22 
Victoria Chapter 106 or by or under the authority of the 

Government of India or any Government” and to Section 21 where 
a "public servant” is defined. Reference is further made to the 
definition contained in Section 2(17) (h) of the Civil Procedure 
Code where a "public officer” is said to include "every officer in 
the service or pay of the Government or remunerated by fees or 
commission for the purpose of any public duty.” This definition 
has been judicially held to include the Administrator General, the 
Official Trustee and the Official Assignee. 

Learned Counsel for the respondent on the other hand refers 
to the rules made under Section 96-B of the Government of India 
Act which are now known as "The Fundamental Rules.” 

Rule 2 explains that a Government .servant is one whose pay 
is debitable to Civil Estimates in India, while Rule 9(7) defines 
Foreign service as service in which* the Government servant re- 
ceives his substantial pay from any source other than the general 
revenues of India. General revenues arc defined in Rule 9(8) while 
Local Funds which include corporation funds arc defined in Rule 
9(14). The Chairman of the Calcutta Corporation is, under Sec- 
tk>n 114(1) of the Calcutta Municipal Act, paid out of municipal 
funds, and he therefore docs no4 come within the definition of the * 
rules contained in the notification No. 614-G, dated the 9th Sep- 
tember, 1920. 

We consider that the source from which a Government 'Ser- 
vant draws his salary is one of the tesM for determining s^ether 
he is a servant of the Crown or not, and whereas in the present 
case, the Chairman of the Corporation receives his salary from the 
municipal funds we cannot thuik that he is a Government servant 
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within the meaning ^of the notification. This however, is only one 
test. A further test is by whom he is liable to be dismissed. Un- 
<kr Section 96-B of the Government of India Act every person in 
the Civil service of the Crown in India holds office during His 
^lajesty’s pleasure and may not be dumissed by any authority sub- 
ordinate to that by which he was appointed* The Chairman of 
the Corporation is appointed by Government and under Section 1 1 
he may be removed from his office by Government at its discretion, 
but the section goes on to say that he shall be removed from his 
office if his removal is recommended by a resolution which has been 
passed at a special meeting and in favour of which not less than 
2j}rds of the Commissioners present at the meeting have vpted. 
When this test is applied it is evident that the Chairman is not in 
the Civil service of the Crown in India and is, therefore, not an 
"official” who is ipso facto debarred from election. We accord- 
ingly decide the second issue against the petitioner. 

Parties to bear their own costs and the fees of the Advocate 
General be paid by the parties in equal shares. 

A. J. Chotzner 
D. C. Patterson 
Girindra Nath Mukerjef 


BEHAR AND ORISSA LEGISLATIVE COUNCIL 
CHAMP ARAN NORTH (N.M.R.) 

AMBIKA PRASAD (Petitioner) 
versus 

1. LAKSHMI MOHAN MISRA ) 

2. RAT SAHIB RAM COPAL SINGH \ (Respondents) 

CHAUDHRI j 

NThcn the voters^ number was marked on the backs of ballot papers 
in two of the polling stations, and it was not shown that those engaged 
in counting the votes could not, from the electoral roll numbers appear- 
ing on the backs of ballot papers, g^ave known for whom the votes were 
cast, it was held that the secrecy of the ballot had been violated, znJl 
the ballot papers so marked should be rejected. 

A scrutiny should be allowed only in cases where the majority in 
favour of the returned candidate is small. 

Where a substantial portion of the electorate is prevented from voting 
on account of any breach of the law, the election should be set aude. 
Respondent had polled 843 votes, the Petitioner 721, and Res- 
pondent Na 2, 167 votes. 
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The Petitioner asks for a security and claims the seat on the 
ground that 212 votes recorded at the Bettiah Polling Station and 
149 recorded at Lauriya Polling Station on behalf of the Respondent 
No. 1 were improj^rly accepted by the Presiding Officer and that 
there was a material irregularity in conducting the election. It 
appears that at both these polling stations the Electoral Roll number 
of the voter was: marked on the back of each ballot paper and 
that it was thus possible for the persons engaged in the counting 
to ascertain the indentity of the voter. The number of marked bal- 
lot papers found in the box of the Petitioner was 77 at Bettiah and 
40 at Lauriya. 

If these marked ballot papers had been rejected the number 
of votes received by the Rcsjwndcni No. I would have been re- 
duced from 845 to 482 and those received by the Petitioner from 
721 to 604. It was unsuccessfully urged by the Petitioner before 
the Returning Officer that the marked papers should be rejected 
and that he should be declared to be duly elected. 

It is by no means shown that those who were engaged in the 
counting could not from the Electoral Roll numbers appearing on 
the defective ballot papers have ascertained who the voters were. 
The secrecy of the ballot was therefore violated, and the first ques- 
tion is whether it has affected the result of the election. The 
answer is in the affirmative. 

The next question is whether the election should he declared 
void or whether upon a scrutiny and after rejecting the challenged 
votes Petitioner should be declared to have lx^cn duly elected. As 
has been observed by Hammond in "The Indian Candidate and 
Returning Officer” at page 175 a scrutiny should be allowed only 
in cases where the margin is small ; but ^hcrc a substantial portion 
of the electors have been prevented from recording their votes 
effectively owing to a breach of the law we think it would be 
wrong to allow the election to stand. Here no less ^han 515 per- 
sons out of a total of 1,751 wgfC -prevftatalTro'^^ cffectivefy fc- 
ctlfding their votes and the rule laid down in MSTafrington’s case 
{T<yM. and H. 42) cannot be applied. A very substantial pro- 
,portion of the voters have been prevented from voting effectively 
through the fault of the Presi^fing Officer and the election should, 
in our opinion, be declared voi^. The law on thg. subject has been 
l^fully discussed in Woodward venus Sarsons. 

TIic returned candidate has not been duly elected. Elejtion 
set aside. Costs awarded to the Petitioner against the Respondent. 

B. K. Min-UCK 
J. F. W. James 
A. D. Patel 



MADRAS LEGISLATIVE COUNCIL 
CHINGLEPUT (N. M. R.) 

K, V. KRISHNASWAMI NAYAKAR {Petitioner) 

versus 

1. A. RAMASWAMI MUDALIYAR \ . j . . 

2. C. MUTHIAHMUDALIYAR / 

No candidate is entitled to claim a recount or scrutiny as a matter 
of right. A recount or scrutiny is a matter entirely in the discretion of 
the court and the Petitioner has to make out and prove specific grounds 
which will satisfy the court that the return was not accurate, and that 
a recount and scrutiny arc called for in the interest of justice. 

Canvassing by teachers of I ocal Boards dtx's not by itself amount to 
undue influence or render the election void, even though it might vioLtte 
against departmental rules. 

The Petitioner claims a general recount and scrutiny of votes. 
It is well-settled law that no candidate is, as a matter of right, en- 
titled to such a recount or scrutiny merely for the asking. It is 
matter of discretion for the court and the Petitioner has to make 
out and prove specific grounds which will satisfy the court that the 
return was not accurate and that recount and scrutiny arc called 
for in the interest of justice. 

In this case the learned Commissioners held that there was no 
ground to grant a recount or scrutiny of votes. 

Allegations of undue influence were also put forward. All 
that we find is a certain amount of canvassing by members of taluk 
boards and the teachers of the local board schtxils. Such canvas- 
sing by these teachers may be against departmental instructions, 
but does not in our view amount to a circumstance which would 
vitiate the election. It might lead to the inference that pres- 
sure was brought to bear on these teachers, but that any undue in- 
fluence wa» exercised by them over r/oters, we do not find proved. 
We therefore dismiss this petition. * Respondent will get his costs 
from the Petitioner, fixed by us in one sum at Rs, 1,600. 

^ E, H. Wallace 

V. V, Shrinivasa Ayyancar 
P. SUBBIAH MuDALIYAR 



BEHAR AND ORISSA LEGISLATIVE COUNCIL 
CHOTA NAGPORE DIVISION (M.R.) 

KHWAJA I/AKIM JAN {Petitioner) 
versus 

MAULVI SHEIKH MUHAMMAD HUSAIN (Respondent) 

The Manager of i court of wards is a Government servant and an 
"Officiar* within the meaning of the Government of India Act and as inch 
not eligible for nomination a$ a candidate for election to LegisUttve Council* 
A person must he qualified to be elected as a member of the Council at 
the moment when he offers himself for nomination. If there is any ground 
of disqualification, the Returning Officer cannot accept his nomination. 

It was admitted at the time of the scrutiny of nomination 
papers that the Petitioner was at the time of the nomination the 
manager of an estate under the management of the Court of Wards 
and it was contended that the Petitioner was an official within the 
meaning of Section 80-B of the Government of India Act* The Re- 
turning Officer allowed the obiection and rejecting the nomination 
paper of the Petitioner he declared the Respondent to be duly 
elected. 

The Petitioner now' contends that the election is void, firstly 
on the ground that the nomination was valid, and, secondly on 
the ground that the Returning Officer had no jurisdiction to reject 
the nomination paper. 

It was urged that a manager of a court of ward is not an 
official as defined in Rule 2 of the rules framed under Section 154 
of the Government of India Act; •firstly, because he is not a Go- 
vernment servant, and, secondly, because he is not paid by the sa- 
laries or fees out of general revenues of the Government of India* 

The expression Government servant is not defined in the Act* 
but there is not any difficulty as to its meaning. From Section 1 
of the Act It is clear that Irjdia is governed in the name of Hia 
Majesty the King-Emperor and that all rights which, if the Go- 
vernment of India Act 185 8 had not been passed, might have been 
exercised by the East India Company may be exercised by and in» 
the name of His Majesty as rights incidental to the Goverrfment 
of India. The Government is carried on either directly# through 
the Government of India or indirectly through the local Govern- 
ments. According to the General Clauses Act of 1897* Govern- 
ment includes the Government of India and I^al Govermneiita 



INDIAN ELECTION PETITIONS 


If the Court of Ward is subordinate to the Local Government then 
the Petitioner being employed by the Court of Wards is clearly a 
Government servant. 

It is contended that the Cojirt of Wards is a statutory body in- 
dependent of Government, but a reference to Bengal Act 9 of 
1879 from which statute the court derives its authority shows 
that this contention cannot be accepted. Section I of the Statute 
enacts that the Board of Revenue shall be the Court of Wards. 
Section 3 provides that the court may delegate certain functions 
to Commissioners and Collectors. Section 69 enacts that in exer- 
cising its powers under the Act the court is to be guided by the ad- 
vice and instructions of the Governor in Council. Section 48 
enacts that the manager shall be guided by the instructions of the 
court in the application of the moneys recovered by him subject 
to the special orders of the Board as regards the order of priority 
in respect of certain heads of expenditure — subject to the pro- 
visions of the Act, the acts of the court are the acts of the Board of 
Revenue. Now the Board of Revenue is nothing but a name of 
a body of Civil Servants under the Crown in India. A brief exami- 
nation of the history of the legislation on the subject will make 
this clear. 

T*hc first Board of Revenue was established by the order of the 
Court of Directors of the Fast India Cxmipany in 1771. It con- 
sisted of the Governor and Members of the Council and an Ac- 
countant-General with assistants and was located at C.alcutta. 
That body was succeeded by a Committee of Revenue under whom 
there were Provincial Councils stationed at Burdwan, Murshidabad, 
Patna, Dinajpore and Dacca. In 1781 the Provincial Councils 
were abolished and their duties w'cre transferred to the Committee 
of Revenue which had been reorganised and now’ consists of four 
covenented servants of the Company. In 1786 this Committee of 
Revenue wa« abolished and a Board of Revenue w’as again established. 
This Board consisted of a number of Government servants whose 
duties were superintendence and control over the subordinate offi- 
cers and rules for their guidance w'cre incorporated in Regulation 
2 of 1793. By Regulation 3 of 1822 three such Boards of Revenue 
for the Lower, Central and Western Provinces w’ere respectively 
established, and the Board of Revenue for the Lower Provinces, 
within wdiich fell the present province of Bihar and Orrissa, con- 
sisted of such number of members as the Governor-General in 
Council might from time to time appoint. In 1829 by Regula- 
tion 1 of that year, Commissioners were appointed with the powers 
of the Board subject to certain modifications but were placed un- 
der the instructions and control of a Sadar or Chief Court of Re- 
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venue. Section 4 of ritat Keitulation prescribed the Commissioners 
and the Sadar Board were to he regulated bv the orders of the Gover- 
nor-General in Council who was empowered to fix stations at which 
thev should reside when no*- cmoloved on duties of circuit. Bv Act 
39 of 18 TO the Board of Revenue ih the Custom. Salt and Opium 
Departments, which had been constituted by Reeulation 4 of 1819. 
was merged in the Sad.ir Bo.ird of Revenue which was henceforth 
to be stvled as the Board of Revenue for the T.ower Provinces of 
the Presidenev at Fort William in Renval. Finally upon the parti- 
tion of Bengal in 1 9 1 2 and the creation of the province of Bihar 
and Orrissa. the leeislaturc of this province passed Act T of 1923 
constituting a Board of Revenue for Bihar and Orriss,i. and by 
Section T of the Act all references to the Bo.ird of Revenue consti- 
tuted under the Board of Revenue Regulation 3 of 1882 or the 
Bengal Revenue Commissioners Regulation 1 of 1879 or to the 
Boards referred to in the Bengal Board of Revenue Act of 18T0 
were to be construed as reference to the Board as reconstituted by 
the Bihar and Orrissa Act. 

Accordingly it seems clear that the members of the Board of 
Revenue have from the earliest times been the servants of Govern- 
ment. 

Therefore it follows that the Court of Wards also is a body 
comprised of such servants. 

Now, Section 39 of the Act confers power upon the court to 
appoint a manager to manage the property of the ward and Sec- 
tion 41 empowers the court to pay the manager an allowance out 
of the property for his care and pains in the execution of his duties. 
The manager therefore is also a Government servant within the 
meaning of Section 134 of the Government of India Act. 

It is admitted that the manager is a whole time officer and 
that he is paid by a salary, but it is/:ontcnded that he is not an offi- 
cial as the salary does not come out of the revenue «f India. The 
reply to this is that Rule 2 of the non-official rules ‘‘made under 
Section 134 of the Government of India Act docs not prescribe 
that the salary shall be paid out of the revenues of the Govern- 
ment of India. Even if it did so the manager would not fall with- 
in the rule, for there is nothing in the Court of Wards Act which 
precludes the Government in case of necessity from advancing 
money for the purpose of paying the manager and recouping itself 
from the income of the property. In such a ca.se, the manager’ 
could be said to be paid out of the general revenues and the rule 
even in its restricted sense would be applicable to him. * But, in 
our opinion, Rule 2 contains no implied restriction and prescribes 
that a Caovernroent servant shall be an oficer whenever he receives 
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his salary from the hand of Government no matter from what 
source derived. 

The Petitioner fulfills the conditions required by the rule. 
He is therefore an official. 

Ouf attention has been dAwn to the fact that in Nazamuddin 
V. Queen Empress (I. L. R. 28 Calcutta 344) there were obser- 
vations by a Division Bench of the Calcutta High Court that a 
court of wards manager was not a public servant within the mean- 
ing of the Indian Penal Code and it is suggested that Section 59-A 
of the 0>urt of Wards Act was expressly enacted in order to meet 
the difficulty raised by these observations. It is not necessary for 
the purposes of this case to consider the correctness of the reasoning 
of the learned judges in the case above referred to, for it does not 
appear to be material to consider whether the manager would or 
would not be public servant within the meaning of the Govern- 
ment of India Act. 

An attempt has also been made to show that the income of the 
estate which is managed by the Petitioner is a I(x:al fund within 
the meaning of Rule 9(14) (a) of the fundamental rules framed 
under Section 86-B of the Government of India Act, and that as 
the Petitioner is paid by such a fund he is not a Government ser- 
vant on foreign service and that it cannot properly be said that he 
receives any salary from Government. In our opinion the funda- 
mental rule in question has no bearing upon the case; the income of 
the estate is not a local fund and it is sufficient that the manager 
receives his salary from the hand of Government. 

We find, therefore, that the Petitioner being an official is not 
qualified for election to the Legislative 0>unci]. 

The next question is whether it was competent to the Return- 
ing Officer to reject the nomination paper. Now Rule 9 of the 
regulations framed by the local government, under the Election 
Rules of 192(Krims as follows: — ’'The Returning Officer should de- 
cide objections to the nomination paper itself; but he should not 
determine the question whether the candidate is duly qualified or 
not or whether the candidate’s age as stated in the nomination pa- 
per is correct or not.” 

Clause 1 of Regulation 24(4) empowers the Returning Officer 
after a summary enquiry to reject the nomination paper on the 
ground that the candidate is ineligible for election under Rule 5 
*or 6S But neither of these rules prescribe that a person shall not 
be eligible for election because he is an official. They prescribe 
other gmunds of ineligibility and the question is whether the Re- 
turning Officer was bound to disregard the provisions of Section 

of the Government of India Act and to accept the Petitioner’s 
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nomination so long as he did not suffer from ally of the disabilities 
specifically enumerated in Rule f and 6. In opt .Qpin jQ n dy ruks 
are iwither e xhaustive iiQE.-eKcUuMfe. It is true diac Rule 11 pres- 
cribes that a person may be nominated as a candidate for election 
if he is eligible for election under •the rules. But the rules are 
framed under Sections 72-A and 129- A of the Act and are therefore 
subject to the provisions of the Act. The Petitioner would there- 
fore not be eligible under Rules S and 6 if he was already disquali- 
fied under Section 80rB. It follows that the Returning CWficer 
acting under Regulation 24 was bound to take notice of the dis- 
qualification of the Petitioner by reason of his being an official. 
His nomination paper was therefore rightly rejected. 

Generally speaking*, it may be said that in England the only 
duty of the Returning Officer is to decide objections to the nomi- 
nation paper itself. He has no jurisdiction to determine such a 
question as to the qualification of a candidate which can only be 
determined by an Election Petition, and it would seem that Rule 
9 of the rules of 1920 was intended to follow the English practice. 
But in a municipal election case decided upon the provisions of 
the Municipal O>rporatians Act of 1822 in lingland it was held 
that the Returning Officer should reject any nomination paper 
which is on the face of it a mere abuse of the right of nomination or 
an obvious unreality, as for instance, if it purports to nominate a 
deceased Sovereign; Harford r. Lynskey (1899) 1 Q. B. 852, In 
our opinion these principles also apply in India and the rules and 
regulations of 1923 give effect thereto. 

Finally it was contended on behalf of the Petitioner that the 
Returning Officer’s proper duty was to accept the nomination 
and to leave it to an aggrieved party to raise the question of the 
Peritioner’s ineligibility by .in Election Petition in the event of his 
being elected, and it was also suggested that the Petitioner might 
have freed himself from his disability by resigning his* post before 
being elected. In the view which wc take the point docs not 
arise but it is of interest to note that in Harford r. Lynskey above 
referred to a doubt was expressed as to whether a minor who at- 
tained his majority between the nomination and the poll would be 
disqualified. In our opinion Rule I i requires that a person must 
be qualified to be elected as a member of the Oiuncil at the mo- 
ment when he offers himself for nomination. If there is any groiyid 
of disqualification, the Returning Officer cannot accept his no- 
mination on the chance that the disqualification may be removed 
before the election is completed. Election includes nomination 
which is one of the processes necessary to complete it* and it is rea- 
sonable that eligibility for election should be the measure of eligi- 
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for nomination. In our opinion Regulation 24 requires the 
Returning Officer to nuke a summary enquiry into the candidate’s 
eligibility under Rules 5 and 6 read with Section 80-B of the Act. 
Petition fads with cof' 

N. K. Muixick 
J. F. W. James 
A. D. Patel 


BENGAL LEGISLATIVE COUNCIL 
DACCA CITY (N.M.U.) 

SHY AM CHAND {?etitioner\ 
versus 

1. RAI BAHADUR PYARE LAL ] 

2. DHIREDRA CHANDRA RAY > {Respondents) 

3. SATISH CHANDRA SARKAR J 

The rule in England as well as in India is that a ballot paper nor bear- 
ing on its back the ofEcial mark must be rejected. 

The test to determine whether the rule has been complied with is 
whether ltK>king at each ballot pajx-r* there was evidence of an inten- 
tion to make the oihcial mark, and of a recognisable oflicial mark on the 
back. 

Tlie regulation enjoining secrecy of ballot papers is applicable when 
there i.s no election petition. But when in an election petition, the 
question of non -observation of the secrecy above referred to was raised, 
the official mark.s could not he kept secret. 

The Petitioner alleged that certain ballot papers not bearing 
on their backs the official mark should be rejected. The Respon- 
dent No. 1 contended that, as- the official mark on the ballot papers 
was to be .kdpt secret under the Bengal Electoral Regulations, those 
papers could not be inspected by the Petitioner and that, therefore, 
the Petitioner’s allegation with regard to the absence of the official 
mark on the back of some of the ballot papers could not be en- 
quired into. In our opinion there was no substance in this, since 
the regtdation enjoining secrecy of the official marks, obviously 
was applicable only when there was no enquiry on an Election Peti- 
tion. When, however, such an enquiry was ordered on an Elec- 
tion Petition, in which the very question of non-observance of the 
sacrecy referred to above was rats^, the official marks could not be 
kept secret during that enquiry. 

It was alleged that on some of the ballot papers the official 
mark had not put on the back, and that, therefore, Regulatkm 
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47(1) (tf) had been infringed. If^appears that the ballot paper 
was put inside the press (Ex. 1 ) with back of the paper turned 
up, and that, by the pressure on the paper made by the ofiScer, the 
impression produced on the back of the paper was the letter '*B” 
in relief, whilst that on the front of the paper was the same letter, 
hollow. Now, it appears that on some of the baUot papers in ques* 
tion, the letter "B” in relief appears on the front, and not on the back 
and it was thiis contended that those papers should have been re* 
iected by the Returning Officer, and should now be excluded by us. 
We are unable to concede to this contention or to grant the re- 
quest made. The question to be considered — vide "Rogers on 
Elections”, page 148 — is whether "looking at each ballot paper 
there was evidence of an intention to make the official mark, and 
of a cognisable official mark, upon its back.” Now, the ballot 
papers, in respect of Respondent No. 1, which bear the official 
mark "B” in relief on the front, and not on the back still bear and 
that too distinctly part of the same official mark "B”, though hol- 
low. It is thus clear to us that there is evidence of an intention 
to make the official mark, and of a recognisable official mark, upon 
the back of each of these papers, though through inadvertence 
these papers were not put in the press with their back turned up, 
so that, by the pressure of the press, the impression produced on 
them could have been the letter "B” in relief. There cannot be 
the slightest doubt, however, that there has been substantial com- 
pliance with the Regulation 22 of the Bengal Electoral Regulations 
in respect of the ballot papers, the validity whereof has been ques- 
tioned. The learned counsel for the Petitioner urged strenuously 
before us that the test to be applied, as referred to in the above pas- 
sage in "Rogers on Elections”, was based on Section 1 3 of the Eng- 
lish BaUot Act, and that the rules and regulations under the Bengal 
Electoral Rules did not contain apy provision corresponding to 
Section 15 of the English BaUot Act. We are, however, of opi- 
nion that under Rule 44(1) (f) of the Bengal Electoril Rules, we 
have to consider whether the irregularity in question has materially 
affected the result of the election. Bearing this in mind, there- 
fore, as also the fact that both in England and India it is imperative, 
as a general rule of law, that a ballot paper not bearing on its back 
the official mark must be rejected, the test referred to in the above 
passage is equally applicable in considering the effect of such irre- 
gularity during an election in this country. Thus, for reasons 
noted by us, the irregularity in question cannot be said to have- 
materially affected the result of thi election. * 

Note— T here were other charges but evidence adduced in 
respect to them all was held to be “not only unreliable and unsatis-^'- 
10 
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factory, but in many cases produced by pecuniary considerations**. 
Petition dismissed with costs a»essed at Rs. 1,500. 

Rai Kamalanath Das Bahadur 
M. Yusuf 
S. N. Guha 

Material porticgis of Regulations referred to in the report. 
Regulation 32.— Immediately before a ballot pa{wr.is delivered 
to an elector, it shall be marked on the back with th^ official mark, 
etc. * 

Regulation 47(1) . — A ballot paper shall be rejected if — 

{a) It has not on its back the official mark. 


BOMBAY LEGISLATIVE COUNCIL 
DHARWAR DISTRICT (N.M.R.) 


s. 

PETITION NO. 1 

K. HDSMANI (Pe/ifioiicr) 


1. 

. versus 

Vp N. JOG 

1 

2. 

s.'t. KAMBLI 

j* (Respondents) 

3. 

C. C. HULKOTTI 

C. 

PETITION NO. 2 

C. HULKOTTI (Petifiouer) 


1. 

versus 

V. N. JOG 

] 

2. 

S. T. KAMBLI 

> (Respondents) 

3. 

S. K. HOSMANI 



The Commissioners decided to hear both the petitions together. 

The Petitioner jointly presented an application praying that 
the Commission be pleased to direct a recount before the com- 
mencement of the inquiry, as this would be convenient to the parties 
and would shorten the sittings of the Commission, and would ma- 
terially reduce the expense of the parties. The Commissioners 
grant^ the application and the President deputed one of them 
Mr. Palmer, to make the recount. fHc did so at Dharwar on the 
4th, 7th and 8th March and submitted his report. 

Note — The recounting did not affect the result of the election. 

One set o^ costs allowed for both petitions for Respondent No. 
1 and 2, Petitions dismissed. 

M. E. Chaubal 
C E. Palmer 
P. B. Shincne 



BENGAL LEGISLA31VE COUNCIL 
DINAJPORE (M.R.) 

MAUL VI YAQINUDDIN AHMAD {Petitioner) 


versus 


1. MAULVI KADER BUX 

2. MUNSHI MAFIZUDDIN 


( Respondents ) 


It is not open to the Commissioners to question the form^ verilicati0n« 
and other things relating to the petition which happened prior to the ap* 
pointment of the Commission. 

The Commissioners have jx^wer to allow amendment of particutari. 

When there arc more than two candidates at the election* and the Res- 
pondent is elected by a very large majority, the seat cannot he given to 
the Petitioner only because the successful Respondent is unseated. Even 
when there arc only two candidates* the Petitioner cannot get the seat un- 
less it is shown that after striking out invalid votes* the Petitioner has pol- 
led a majority of hw'ful votes. 

An agreement between two defeated candidates by which one who se- 
cured the larger numixrr of votes agreed not to claim his preferential right 
over his rival cannot be given cfTect to as it is an infringennent of the righ,! 
of the constituency to select their represi'niaiive by their votes. 

In English l aw there is distinction betw'ecn a corrupt and an illegal prac- 
tice, and in the case of the later motive or intention is immaterial. The 
doctrine of men^ as .ippitcable to felonies has led to a decision in England 
that before a corrupt practice can be held to have been committed, a 
corrupt motis'c mast be established. Schedule S of Ikngal Electoral Rule* 
includes what arc corrupt practice# in England as well as illegal practices. 
Therefore, the Indian Rule is not concerned with thc^qpcsty or other- 
wise of the person said to have committed jKTsonation provided hi* act 
falls within the words of the rule. 

The appointment of a close relation of the presiding officer a* an agent 
of a candidate at the polling station of which the former is the presiding 
officer, though not forbidden, is yet highly improper. 

Considerable doubts were expressed as to whether the Indian Electoral 
Rules exclude all false statements except those relating to the personal^ 
conduct and character of a candidate. But the role relates only to direct 
statesnetits of fact and not inferences from facts, however ^unjustified 
die inferences might be. 

A penon who fails to ettablish anything but a minor part of his case 
should be made to bear the costs the petition. 
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The following issues were framed: — 

1. Does the leaflet Exhibit A, containing as it does extracts 
from the report of the Committee on the amendment of the Bengal 
Tenancy Act without the observations in the note of dissent thereto, 
amount to a false statement at to the conduct of the Petitioner? 

2. If so, did the Respondent No. 1 believe it to be false or did 
he not believe it to be true? 

3. Is the statement at the bottom of the leaflet Ex. A, that the 
Committee recommended the proposals to be carried into law false? 

f. Was either of such statements, if false, reasonably calculated 
to prejudice the prospects of the Petitioner’s election? 

8. Is the charge of personation in Paragraph 12 (f>) of the 
petition established? 

9. If so, was the personation at the instance of, or with the 
connivance of, the Respondent? 

Issue No. 8 — A man giving his name as Kafuruddin and his 
father’s name as something quite different from Abdul Hakim ap- 
peared at the poll, his vote was challenged by the Petitioner but he 
was allowed to vote after identification, the necessary entries being 
made in the list of challenged votes. Subsequently another man 
appeared who gave his name either as Kafuruddin or as something 
.slightly different from it and his father’s name as Abdul Hakim, 
and his vote was taken on a tendered ballot paper. 

It was argued before us that personation being a corrupt prac- 
tice, a corrupt motive must be established, and that if a man has an 
innocent motive, or acts under a /w«a fii/r mistake, he cannot 
be held guilty of personation. That this is the English Law as to 
personation seems certain, and the same view was adopted in this 
country in the Punjab South East Towns case reported at page 1^6 
of Hammond’s Indian Election Petitions. Wc arc, however, unable 
to agree with this view and would observe that in the precedent above 
quoted the pdmmissioners followed their decision in the Rohtak 
case (Hammond, page 183) which relate to an offence defined in 
Seetbn 171-C of the Penal Oxle, in which the word "voluntarily” 
occurs and not to an offence defined in Section 171-D in which no 
such word is to be found. As our view leads to the apparently ab- 
surd conclusion that a man may be convicted of an offence under 
Section 171 -F, however innocent his intention, we consider it de- 
.sirable to give our reasons for the view in order that the questbn 
of relboving this apparent defect in the Electoral Law may be con- 
sidered. , llie definition of personation in the Electoral Rules and 
in the Penal Code is taken from the English Corrupt and Legal 
Praetkes Prevention Act of 1883. By that act personation is de- 
lated to be punishable as a felony. The Act itsdf is nlent as to 

V 
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the motive or intentton of the otfender, but the doctrine of mens 
tea as applicable to felonies has led to the decision in England that 
before a corrupt practice can be held to have been committed a 
corrupt motive (which the later authorities show may exist with- 
out any moral corruption) must b^ established* In this country 
the doctrine of mens tea has been held inapplicable since the pass- 
ing of the Penal Code on the ground that the definitions of offences 
in the Code describe the intention, knowledge, etc., which must 
be proved before a particular offence can be held to have been com- 
mitted* We are therefore unable to follow the English courts in 
applying the d<Ktrine of mens tea and are compelled to look to the 
section itself in the Penal Code and to interpret it as it stands with 
reference to the various definitions in the Code. The section be- 
ing silent as to the intention or knowledge of the offender and con- 
taining, so far as we can sec, no word the definition of which in- 
troduces any question of knowledge or intention, it necessarily 
follows that the offence must be committed whenever the requisite 
facts have been proved, regardless of the intention or knowledge of 
the offender. 

There is a further difficulty in the way of our accepting the 
English Rule that a corrupt practice cannot be proved unless a 
corrupt motive is shown. Every electoral offence described in 
Schedule J is called a corrupt practice. In Englisli Law there is 
a distinction between corrupt practices and illegal practices, and 
in the case of the latter motive or intention is immaterial. Schedule 
5 includes what arc corrupt practices in England as well as what arc 
illegal practices. If therefore the English Rule as to corrupt prac- 
tices be followed, a practice such as hiring of a liquor s1k>p as a 
committee room, which is quite clearly meant to be forbidden ab- 
solutely, will in this country be permissible if the intention of the 
hirer is innocent. • 

We therefore hold that wc arc not concerned with honesty 
or otherwise of the person said to have committed personation pro- 
vided his acts fall within the words of the rule. On the evidence 
before us in this case wc arc satisfied that there is only one entry in 
the Electoral Roll under Which cither of the two persons who voted 
can come, viz., entry No. 56 of V^^ard D in which the elector’s name 
is given as Kafuruddin and hts father’s name as Abdul Hakim. 
Wc are further satisfied that each of these persons is qualified and 
that both should have been 6n the roll. Personatbn is a crim/nal 
ofience, and before the offence can be held to be establijlicd it 
must be proved that the person entered in the roll is beyond any rea- 
sonable doubt some one other than the man charged with persona- 
tion* We find it impossibie to on the materials before us that 
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either of these two would be voters is» or is not, the voter entered in 
the roll, nor do we see any chance of obtaining any more light on 
the matter by calling any further evidence. We accordingly hold 
that this charge of personation has not been proved. 

Issue No. 9 — In view of cfiir decision in issue No. 8 the question 
docs not arise. 

Issue Nos. I to 5 — There can be no question that the leaflet, 
Exhibit 2, contains no statement about the personal character or 
persona! conduct of the Petitioner, and it has been strongly urged 
on behalf of the Respondent that Clause 4 does not apply to state- 
ments of fact in relation to the public conduct of a candidate. To 
decide this point wc have found it necessary to refer to the English 
authorities. The rule we have to interpret is practically a verbatim 
copy of the English Law. But prima facie the words ‘"personal 
character or conduct*" do not necessarily show that the conduct 
must be personal, apart from considerations arising from the con- 
dktonsof a particular country which will be dealt with later, there is 
no apparent principle on which a deliberately f.ilse statement of 
fact relating to the public conduct of a candidate should be permit- 
ted by the election law. Only two instances have been brought to 
our notice or discovered by us in which statements as what was 
clearly public conduct have been before the Election courts in Eng- 
land, but wc recognize that this may be due to the fact that the 
general trend of English cases is in favour of the view that state- 
ments as to such conduct do not concern those courts. The first 
of the cases referred to is the Cockernouth case { 5 O’M. and H., 
page H5). At page 163 a statement that a candidate voted in 
Parliament in a particular manner is considered. Though hold- 
ing that this was not criticism of personal conduct Darling J. pro- 
ceeded to find that it was to a very large extent true. In the At- 
tcrcliffe Division case reported in the same volume Walton J. at 
page 233 jt^es, "’Paragraph 3 and 4 to my mind relate obviously 
to public acts and to public conduct alone. I do not say that they 
may not be within the Act;’* he then proceeds to decide the case on 
the ground that the statements lire nor false statements, 
unable to hold that the English authorities definitely deefSPTEat 

pe)^a^.cond,^<;t , ajnd not tSosc 

*»jBUolic conduct come within the rule. We would observe that 
, ’df ■sprSbm' consideration whether cx- 

cluH^n of statements relating to public conduct from the purview 
pi the^rule is desirable under the present conditions of the country, 
nie Engledi La# on the subject was only pased in 1895, and if it 
was totended to exclude public conduct the reason may well have 
beam chat the eleemrate was very largely literate and also in the 
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habit of reading newspapers, which were numerous and widely cir- 
culated. False statements as to public conduct would therefore 
not be likely to mislead most of the electors, and their falsity could 
be easily shown. These considerations do not seem to apply to 
this countiy' as yet, and in view of thfe damage which could be done 
candidate's prospects at an election by the circulation of false 
statements as to his public conduct we are very doubtful whether 
the rule was ever intended to exclude such statements. We are, 
however, relieved of the necessity of deciding the question in view 
of our conclusions on the question whether the present case can be 
brought within the rule at all. 

We hold that the statement referred to in Issue No. 5 clearly 
refer to the report of the Committee. (On the amendment of the 
Bengal Tenancy Act of which the Petitioner was a member) as a 
whole and therefore does not come within the rule as to statements 
about a candidate. We have been asked to hold that if a leaflet 
contains statements of fact each clearly true, but the inference 
which would be naturally drawn from them would, owing to the 
failure to state certain other facts, be false, then there is a false state- 
ment of facts in the leaflet. We can find no authority in support 
of this view and we are not prepared, in view of the undoubted la- 
titude allowed to candidates at elections, to hold that anything ex- 
cept a direct statement of fact would come within the rule. After 
considering the leaflet most carefully we hold that the statements 
of fact contained in it with which wc arc concerned are that a 
certain committee had submitted a certain report and that Peti- 
tioner was a member of that committee. lk)th those statements 
are true and as the Electoral Law so far as wc can sec does not con- 
cern itself with opinions, suggestions, inferences, or innuendoes but 
merely with statements of fact, wc hold that the Petitioner has 
failed to bring the leaflet within Clause 4 . 

Petition fails. , 

We see no reason to depart from the ordinary rule that a per- 
son who fails to establish anything but a very minor part of his case 
should be mulcted in costs. Wl Accordingly direct that the costs 
of the Respondent No. 1, which we assess at Rs. 600, be paid by 
the Petitioner to that Respondent and that the Petitioner should 
bear his own costs. 

E Milson ^ 

Jadava Chandra Bhattacharji 

AmBIXA ChARAN My^UMDAR 



THE PUNJAB LEGISLATIVE COUNCIL 
FEROZPORE CASE (M.R.) 

PIR AKBAR ALI {Petitioner) 
versus 

CHAUDHRl NAJIBUDDIN (Respondent) 

In England a i%\%c statement made for the purpose of a^eettng the return 
of any candidate is called as an illegal practice, and the definition in> 
eludes both beneficial as well as prejudicial statements. In India, the 
law is that only those statements arc prohibited which prejudice the chances 
of a candidate’s election and not those w'hich improve them, even though 
it may be that a false statement beneficial to a candidate may be indi> 
rectly harmful to his rival. 

The failure of the Petitioner and his agents to bring to the notice of 
the presiding officer the commission of a corrupt practice at the time, 
was held to be a clear indication of the falsity of the evidence. 

Undue influence includes any direct or indirect attempt to interfere 
with the free exercise of a voter’s electoral right, but this cannot be taken 
to shut out legitimate canvassing. 

Spiritual undue influence is not restricted to inducing a person to 
believe that he W'ill be the object of Divine displeasure or spiritual censure. 

The filing of an incorrect return of election expenses will not by it- 
self avoid an election, but will serve to disqualify the Respondent and the 
consequent vacation of the scat. 

It will appear that only such false statements with respect to 
the personal character and conduct of a candidate fall within the 
rule as are "reasonably calculated to prejudice the prospects of 
such candid^c’s election." Now, in the present case, the false state- 
ment is alleged to have been made with respect to the conduct of 
the Respondent in order to raise him in the estimation of a certain 
class (anti-Government) voters (the statement was that the Res- 
pondent being a lawyer had suspended practice) and thus to im- 
prove and not to prejudice his pQMpects. Consequently, the al- 
leged statement cannot fall within the definition, in Rule 4 of Part 
1 Schedule 5 of the Electoral Rules. The law in England in 
this connection appears to be sonMwhat difierent. There, any false 
statemignt made 'for die purpose of atfecting the return of any 
camlidate’ is classed as an "illegal practice”, and the definidon would 
seem to include "beneficial as ww as prejudicial” statements (adds 
Seetton 1 of 58 and 59, Vkt. C. 40, and Rt^m <m ^ecdons. 
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volume 2, 19tii edition, pages H7-5$8). But, for some reason or 
other, a different wording has been adopted in India. It is, no 
doubt, possible that a beneficial false statement in favour of a 
candidate might be as harmful to his rival as a false statement 
about the rival himself. However Vc must take the definition as 
it stands and we are constrained to hold that it cannot bear the in- 
terpretation sought to be put upon it by the Petitioner. 

Our finding on the charges of personation is that to cases of 
^personation’ have been established, but it is not proved that these 
were 'procured or abetted’ by the Resptindcnt or his agents. These 
clauses are, therefore, not sufficient to avoid the election under Rule 
44 (b) of the Punjab Electoral Rules. Their effect is only to reduce 
the number of votes for the Respondent by two; but as the Res- 
pondent had a majority of 577 votes, the result of the election can- 
not obviously be affected. 

Another charge is that of undue influence with regard to the 
distribution of copies of the "fatwa” and preaching by Maulvis. 
The "fatwa” is a declaration by several Ulemas of different places 
that the followers of Mirza Ghulam Ahmad of Qadian, who are 
known as Mirzais or Ahmedyas, are not true Musalmans. The Pe- 
titioner is a Mirzai and his allegation is that this "fatwa” was ob- 
tained and circulated by the Respondent to prejudice his election. 
He has also alleged that certain Maulvis were preaching at the poll- 
ing stations to the same effect as the "fatwa”. The Respondent 
denies that the "fatwa” was cither obtained or circulated by him. 
We find it difficult to beleivc that the Petitioner or his agents (spe- 
cially the Petitioner who is himself a lawyer) would have failed to 
bring the fact to the notice of the Presiding Officer, if copies of the 
"fatwa” were openly distributed at the polling station in the manner 
now alleged. In the Darbhanga case (North-East) of 1920, the 
failure of the Petitioner’s agents to cgmplain to the Presiding Officer 
was taken, in similar circumstances, to be a clear indic^y^ion of the 
falsity of their evidence {See I. E. P., vol. I, at page 104). After 
carefully weighing the evidence on both sides, we are unable to 
place any reliance on the Petitioner’s evidence as regards the dis- 
tribution of the “fatwa” by the agents of the Respondent. 

One of the contentions of the Respondent with respect to 
this charge was that the "fatwa” does not constitute any attempt 
to exercise 'undue influence’ at all, as it merely expresses the opi- 
nion that a Mirzai is not a fit person to represent MusalmSns. 
There is, we think, considerable force in this contention. The de- 
finition of 'undue influence’ as given in Schedule 5 of the Electoral 
Rules of 1923, is no doubt very wide in its terms and includes "any 
direct or indirect attempt to interfere with the free exercise of a 

n 
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voter’s electoral right.” But this cannot be taken to shut out even 
legimate canvassing. In England, the right of the clergy to exer- 
cise their influence within certain limits is well established. The limits 
are clearly defined in the ’Longford’ and ’Galway’ cases (2 O’M. 
‘and H. 16 and 1 O’M. and H.* 301). In the ’South Meath’ case, 
O’Brien, J. remarked that the rule of law, as laid down in the Long- 
ford case, is in substance, this, that it is the undoubted right of the 
clergy to canvass and induce persons to vote in a particular way, but 
that it is not lawful to declare it to be a sin to vote in a different 
manner or to threaten to refuse the sacraments to a person for so 
doing (4 O’M. and H. at 152). The explanation given in Clause 
{b) under the definition of 'undue influence’ suggests that the rule 
is not intended to be different in India. The definition of 'undue 
influence’ given in the Electoral Rules of 1920 has been, no doubt 
modified, and spiritual undue influence is not now restricted to 
’inducing a person to believe that he will be the object of Divine dis- 
pleasure or censure’. But the ’explanation’ may be fairly taken to 
indicate the nature, if not the scope of the spiritual undue influence 
contemplated by the rule. In the present instance, the ’fatwa’ 
merely says that Mirzais have no concern with Musalmans, that they 
cannot be the representatives of Musalmans. It does not declare it 
to be a sin to vote for Mirzais, nor is there any threat held out to 
those who will vote for Mirzais. Mabibulrahman, one of the Maul- 
vis, whose opinions are given in the ’fatwa’ says that it is not 
lawful {'jais') to send a Mirzai as a representative of the 
Musalmans, but the reason he gives for his opinion is that 
Mirzais are inimical to the interests of Islam. It was urged by 
the Petitioner that this is or at least would be construed to show that 
the Ulemas, whose opinions are given, exercise any influence amongst 
the voters of the Ferozpore district. Asghar Ali, the only Ulema, who 
was produced as a witness, Ls only a professor in a college. There is no 
reason to thiisk that he would exercise any such influence as a spiri- 
tual leadcr,’^as for example a Pir, or that his word should be taken as 
a command. Several of the Petitioner’s own witnesses have suted 
that they voted for him inspite of the ’fatwa’. Undue influence 
must be established by evidence and cannot be arrived at by con- 
jecture (2 O’M. and H. 200, and 1^ 1. E. P. 137). It must be re- 
marked that we are dealing with a case of representation of a Mo- 
hammedan constituency and it cannot be said that religicm had no- 
thihg to do with the election. According to the Election Rules, only 
4 M^ammedan can be elected to represent a Mohammedan consti- 
tuency! 

However even if the ‘fatwa’ were supposed for the sake of argu- 
mmt to constitute “undue influence” within the definition of the 
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term in India, the result of the election will not be affected in the 
present ca«. As 'aBenev* is not established the case does not fall 
within Clause (h) of Rule 44 of the Electoral Rules. As regards 
Claitse (J) of the same rule, there is no evidence to show that the 
election has not been a 'free election’ owing to a large number of case* 
in which undue influence has been exercised. The result of the elec- 
tion. therefore, is not affected in any case. 

We now come to the remaining charge, vir., that the return 
of election expenses is incorrect and false in material particulars. 
This charge will not, hv itself, avoid the election, but will sers'e to 
disqualify the Respondent and m.av eventually lead to his seat be- 
ing declaretl vacant. The Petitioner has in ouf opinion failed to 
substantiate this charge also. 

The recriminatorv petition filed by the Respondent also must 
fail as we consider the Respondent’s evidence to be inadequate to 
establish any charge. 

We reckoned that both the petition and the recriminatory 
petition should be dismissed. Parties to l>ear their own costs. 

M. V. Vhipr 
J. M. Mack AY 
D. C. Ratu 


ASSAM LEGISLATIVE COUNCIL 
GOLAGHAT CASE (N.M.R.) 

SRIJUT TARA PRASAD (Pc/ifiotter) 
versus 

RAI BAHADUR DEVI CHARAN BARUAH {Respondent) 

The identity of a candidate should be ascertained by a summary inquiry 
by the Returning Officer in case it challenged. 

The register is not conclusive as to a disqualihcation^ariting out of a 
candidate's minority, and the question can be enquired into by the Re** 
turning Officer, a.s also by the election Cximmissioncrs in a petition, 

Tlic improper rejection of a nomination paper by the Returning OflSeta" 
is a material irregularity, which aflfecis the result of the election. 

The nomination paper the Petitioner was presented to the 
Returning Officer and rejected on the ground that the name of 
the candidate as given in the nomination paper was not the same ^ 
as given in the Electoral Roll. > 

The Petitioner submits that his nomination paper fras im- 
properly rejected. 

In the nomination paper we find the number of the candidate 
in the Electoral Roll of t^ constituency in which he is registered 
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as an elector as £3 12. But on turning to the Electoral 1^11 we find 
number 6312 of the rc^ is Tara Prasad Baruah. Hence the Re- 
turning Officer’s finding that the candidate’s name is not to be 
found in the Electoral Roll. 

The Petitioner has explained that he changed his name in 
August 1923 from Tara Prasad Baruah to Tara Prasad. This is 
corroborated by an entry on page 796 of the Assam Gazette of 
August 11, 1923, in which it is directed that in a certain previous 
notification of the Gazette 'Sri jut Tara Prasad’ is to be read for 
'Srijut Tara Prasad Baruah’. We have taken evidence and satis- 
fied ourselves that the candidate 'Tara Prasad’ is the individual 
who is entered in the Electoral Roll No. 6312 as 'Tara Prasad 
Baruah’. 

The candidate himself as well as his propcner and seconder were 
present at the scrutiny of the nomination paper but were not 
questioned as to the identity of the nominee which they could 
have easily haVe established. In these circumstances we think 
that the nomination paper was improperly rejected. Finally, we 
have to consider whether the improper rejection of the nomina- 
tion has materially affected the result of the election. 

On this point it has been urged on behalf of the respondent 
that inasmuch as the nomination should have been rejected under 
Electoral Rule S (/) on the ground that the candidate was under 
23 years of age, the fact that the nomination was improperly re- 
jected on other grounds has not materially affected the result of 
the election. The evidence showed that the returned candidate 
objected at the time of the scrutiny of the nomination paper that 
the Petitioner was not eligible for nomination as being under 25 
years of age. But instead of making any enquiry into the age of 
the candidate, it appears that the Returning Officer said he could 
not go behind the Electoral Ro{l which showed the age of the Res- 
pondent to b« 23. (Incidently this would show that he accepted 
the identity* of the candidate with No. 6312 of the Electoral Roll). 

On evidence the Commissioners held the age of the Peti- 
tioner to be over 25 years at the time of the nomination. 

We therefore find that the Petitioner was not disqualified for 
nmnination, and that the Returning Officer properly rejected the 
Petitioner’s nomination paper on tne ground referred to in the 
petition, we hold that the Respondent has not been duly elected, 
and^the election is therefore void. We assess the costs at 10 gedd 
Mohars to be paid by the Respondent to the Petitbner. 

‘ R. E, Jack 

H. K. Nirom 

J. Bcnrooah 



THE PUNJAB LEGISLATIVE COUNCIL 
GURGAON-CUM-HISSAR CASE (M.R.) 

HAYAT KHAN {PetUioner) 
persus 

SAHIB DAD KHAN (RespofiJent) 

The enquiry in an Eieccion Petition is to be cotidhicted as nearly as 
possible according to the provisions of the Civil Procedure Code. The 
Petitioner is not entitled to an adjournment without showing sufficient 
cause as provided in the Code of Civil Procedure. 

The Petitioner in this case failed to summon his witnesses withifi 
the proper time, and on the date fixed for hearing applied for ad- 
journment, The learned Commissioners remarked — 

**The present enquiry is to be conducted as nearly as possible 
according to the provisions of the Civil Procedure Code (tHde 
Rule 37, Punjab Electoral Rules). The Petitioner is not entitled 
to have any adjournment without showing sufficient cause (c.f,, 
O. 17, Rule 1, Civil Procedure Code). For reasons given above, 
we think that the Petitioner has failed to show any such cause and 
we are, therefore, unable to grant a further adjournment to enable 
him to produce his evidence. The result is that Petitioner’s allega- 
tions against the Rcspc)ndent remain unsubstantiated and the peti- 
tion must therefore fail. We would accordingly, humbly advise 
His Excellency the Governor that the petition be dismissed. 

The Petitioner to pay the Respondent Rs.l00 as costs. 

M. V. VwrDE 

J. M. Mackay 

D^C. Raijli 

• 

ASSAM LEGISLATIVE COUNCIL 
HABIBGANJ SOUTH (N.M.IL) 

GAJENDRA CHANDRA CHAUDHRI and others 
(Petitioners) 
versus 

THE HON*BLE RAI P. C DATTA BAHADUR (Respo^ent) 

Whether » ca«e i* of a civil or criminal nature 6oet not depend on 
the tribunal who trica it, or the procedure by which it it tried, but on 
dw nature of the ittuca. Whore the knie it that of criminal nature. 
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tlic evidence must be of the same standard as would be required in a 
criiniiial case* 

Treating being a form of bribery cannot be establtshed unleas the 
intention to influence voting is proved. Conduct of the parties concerned 
if a good index of such intension. 

There is no rule of law requiring a Minister to resign his post before 
starting his canvassing, nor is it illegal for a Minister to combine can- 
vassing with his official duties. 

The evidence of an accomplice should not be accepted without corrobora- 
tion, not only as to the details of the transaction, but also as to the 
identity of the accused. This is the meaning of the words '^material 
particulars** occurring in Section 114 of the Indian Evidence Act. 

A former statement of an approver may sometimes be accepted by way 
of corroboration, and such statement is legally admissible to corroborate 
his testimony at the trial. In the great majority of cases it is only a 
repetition of tainted evidence, and therefore adding nothing to its value, 
but if there was evidence or even a suggestion that the evidence given by 
the witness at the trial was result of recent influence, it would be most 
important to prove that the witness had made statements to the same 
effect as his statement at the trial long before the influences relied on 
by the defence had been brought to bear on him. 

The election agent is required to state in the return of election expenses 
only such unpaid claims as he or tlw? candidate is aware of. The omis- 
tion of unpaid claims of whose existence the agent and the candidate are 
unaware, docs not vitiate the return. 

In this case we are invited to set aside the election of the 
Hon’ble Rai Promoda Chandra Datta Bahadur, Minister to the 
Government of Assam, who was returned to the Assam Legislative 
Council from the South liabibgai Non-Mohammedan Contsituency 
in November 1923. The rival portion was the late Babu Harendra 
Chandra Stnha. 

Babu.H. C. Sinha died about a month after the election, and 
the present has been filed by eight electors of the constituency in 
question, viz., Babu Akhil Chandra Datta and others. 

The petition is a lengthy document containing nearly 30 pages 
of typewritten matter to which a list is annexed of corrupt prac- 
tices covering 6 sheets of paper. 

Issue No. 2 — We stay with j>aragraph 19(6) which runs 
tbys — ^"That one Babu Gopendra Chandra Choudhry of village 
Surma, an agent of the said returned candidate, paid a sum of 
Rsi50 /lear dh^ Telipara Polling Station on Noveml^r 21, 1923 tq 
Dina Nath Das and Sanotan Das for payment to seven voters.” 

The principal witnesses are Krishna Chandra Das and Matilal 
tkOt two of the persons alleged to have been bribed. 
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After discussing the evidence of these witnesses and their status, 
etc., the learned Commissioners remarked "These are some of the 
considerations that have led us to the conclusion that this is not 
the type of evidence in which accomplice testimony, so notoriously 
unreliable as a rule, should be acceptAl widhout the usual safeguards. 
What these safeguards are is well-settled {See Jenkins C. J. in R. 
Lalii Mohan Chakravarti, I. L. R. 38 Cal. 339). There must be 
corroboration not only as to details of the transaction but prin- 
cipally as to the identity of the accused — in this case Gopendra Chou- 
dhri. To borrow the language Campbell, J. in R. V. Chutterdhari 
Singh and others (3 W. R. Cr. 39), "Even when the general credi- 
bility of the story is confirmed by overwhelming evidence, it is 
very unsafe to convict without some corroborative evidence con- 
necting the particular accused with the transaction.” This, in fact, 
is the accepted meaning of the term "material particulars” occurring 
in Section 114, illustration (h) of the Evidence Act, particulars 
relating not so much to the details of the transaction as to the iden- 
tity of the accused. 

There are several cases in which it has been laid down that the 
previous statement of an accomplice, whether made at the trial 
or before the trial, and in whatever shape it comes before the Court, 
is still only the statement of an accomplice and docs not at all 
improve in value by repetition {See R. V. Maiap bin Kapana 
11 Bom. H. C. R., 196, R. V. Bipin Biswas and others, 1. L. R. 10 
Cal. 970, and R. V. Nila Kantha, I. L. R. 53 Mad. 247). If we 
take this extreme view, we must reject as entirely valueless the 
statement made by Krishna Das and Moti Lai before Binoy Babu; 
they are of no corroborative force whatever. But without going 
so far, we may adopt the majority view taken in the Madras case 
of Mother Kumara Swami Pillai V, R. (I. L. R. 33 Mad. 379), 
namely, that the former statement, of an accomplice may some- 
times be admitted by way of corroboration. "I d<f ijot think”, 
observes Benson J. in the above case, "there is anything in the 
Indian Evidence Act to exclude the evidence of accomplices from 
the plain and express rule in Section 137, nor can it be suggested 
that "corroborate” is used in Section 137 in a different sense from 
that in which it is used in illt^tration {b) to Seetbn 114. The 
former statement of an accomplice is therefore legally admissible 
to corroborate his testimony at the trial. In the great majoyty 
of cases, it would, no doubt, be found to be merely the repetition 
of tainted evidence, affording no ground for believing it to Ije true. 
On the other hand if there was evidence or even suggestion put 
forward by the defence that the evidence given by the witness at the 
trial was the result of recent influences brought to bear upon him. 
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it would be most important to be able to prove that the witn^ 
had made statenuints to the same effect as his evidence at the trial 
long before tlu influences relied on by the defence had been brou^t 
to bear upon him. “The point to note in the present case is that 
the earlier statements, like the later, were made after the witness 
had come within the reach of outside influence. Taking, there- 
fore, even the most liberal view of the law we are unable to hold 
that the statements to Benoy Babu add anything to the value of 
the statements in court. We have left out of account for the 
moment the point that Binoy Babu’s notes do not show what state- 
ment each witness made to him. 

One other point remains to be noted. It may be argued that 
this is a civil case and that rules of evidence peculiar to criminal 
law (such as, it may be said, the presumption attaching to accom- 
plice testimony) should not be applied to civil proceedings in which 
a lower standard of proof suffices. Our answer is that whether a 
case is of a civil or criminal nature for this purpose does not depend 
on the nature of the tribunal which tries it, or the procedure by 
which it is tried but on the nature of the issue. To go no further 
than the ordinary text books, Kenny, in his outlines of the Criminal 
Law, dealing with the proposition that a larger minimum of proof 
is necessary to support an accusation of crime than will suffice 
when the charge is of civil nature, observes — "It was formerly 
considered that this higher minimum was required on account of 
the peculiarities of Criminal Procedure, such for instance, as the 
impossibility of a new trial, and (in those times) the refusal to 
allow feloQS to be defended by counsel and to allow any prisoner to 
give evidence; and consequently that it was required only in crimi- 
nal tribunals. This view was still taken in America; but in England 
fit is now generally held that the rule is founded on the very nature 
of the issue, and therefore applies without distinction of tribunal. 
Hence of fcason be alleged as a defence by an insurance company 
when sued on a Are policy, or forgery as a defence by a person 
sued on a promissory note, it cannot be established in these civil 
actions by any less evidence than would suffice to justify a con- 
viction in a criminal court". It is scarcely necessary to point out 
that the rules about accomplice testimony which are the same in 
India as in England, occur in the book under the head of the mini- 
mum of proof required in criminal proceedings. The same author 
in commenting on the presumption of innocence citing Williams 
V. £as( India CtHtipany, (3 East 192), states that the rule hol<b 
good not merely in criminal triak but equally in every civil case 
where any allegation is made that a criminal act has been omunitted. 

In the case before us the allegation is that Gopendra commit- 
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ted a criminal offence, viz., that of bribery. The evidence :pro- 
duced must therefore be of the same standard as would be reqmred 
in a criminsd case. We find that it u not and we accordingly de- 
cide this issue in favour of the Remondent. 

We now turn to paragraph 2/ of the Election Petition. In 
this paragraph charges of "treating" have been brought against the 
Respondent’s agents at the polling centres of Bejura, Telipara, Mon- 
tala, and Chunarughat.^ No evidence has been produced in respect 
of Chunarughat. In iegaVd to Bejura, we have the evidence of 
Babu Mahendra Chandra Das, Babu Ananga Mohan Poddar, ffabu 
Jogendra Chandra Datta Chaudhri and Sarat Das in regard to Teli- 
para, that of Krishna Das and Motilal Das and regard to Montala 
that of Babu Debendra Nath Bhattacharjya. 

First of all as to Bejura. We are prepared to hold on the evi- 
dence of the Petitioner’s witnesses that some of the Respondent’s 
supporters were provided with refreshments of some kind after they 
had recorded their votes. The Respondent’s agent, Rai Saheb Joy 
Nath Nandi, admits, in fact, that he kept tobacco in his camp for 
his workers and that some of the voters also might have come and 
had an occasional smoke. It is possible that there was more than 
tobacco. The question, however, is whether there was any in- 
tention to influence the voting; unless such a corrupt intention is 
proved, the act does not amount to treating, strictly so called, which 
is really a form of bribery as defined in Schedule 5 of the Electoral 
Rules. The fact that the voters were fed after the voting is, of 
course, not conclusive as to the absence of a corrupt intention; for 
■it may be argued that the prospect of food is just as potent an 
knflue^g as f<^ already supplied TfieTon3uct of the partiS fat; 
Wwever, a good indication. Now, we have it from Babu Mahendra 
Chandra Das that the treating was going on at a place about $0 
yards from the polling station from at least 1 p.m^ till about 5 
P.M., quite openly there being no attempt whatever at secrecy, wit- 
ness Jogendra Choudhri, one of the Petitioner’s in the ca.se, who was 
a polling agent for Harendra Chandra Babu and had access to the 
Presiding Officer, states that the place where the treating was going 
on was visible from the school itself. Inspire of this, no one appears 
to have thought fit to draw the Presiding Officer’s attention to the 
matter and put a stop to it. It may be observed that Babu Mahendra 
Chandra Das and Babu Ananga Mohan Poddar arc both pleackr#, 
and according to both had gone to Bejura that day for the purpose 
of watching the proceedings and preventing malpracticest And 
yet, as we have said, the treating tlut was going on so openly and 
for to long a period was not brought to the Presiding Coca's at- 
tantion. 

12 ' 
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We tlierefore doubt whether any treating there may have been 
was such as to amount to bribery as defined in the Electoral Rules. 
Issue No. S. 

Issue No. 5 is as follows:— "5 (a) did the Respondent conduct 
his election campaign in the manner alleged in paragraphs 6, 7 and 
of the Election Petitbn? 

0) If so, can he be said to have used undue influence to 
secure this election? 

The pragraphs referred to in the issue are as follows: — 

"6. That the said returned candidate toured about through- 
out the entire constituency making his camps at Shaistaganj, be- 
tween June 28 to July 5, 1923, August 25 to September 24, 1923, 
October 29 to November 30, 1923, and during his tour Govern- 
ment officials serving in the varbus departments under him ac- 
companied him and that his prolonged stay within the jurisdiction 
of the said constituency attended with all the prestige and powers 
of his high position has, it is believed, acted very prejudicially to the 
interests of the rival candidate. 

"7, That the said returned candidate, it is believed, considered 
it expedient to utilise the influence of his official position as Minis- 
ter of Assam for the purposes of his candidature and while occa- 
sbnally travelling in his Railway saloon and at different places in 
his tour he was accompanied by his nephew and election agent, one 
Babu Dharma Das Datta, M.A., B.L., and one Babu Khiode Chandra 
Datta, B.L., Sub-agent, and other influential men of the localities. 

"33. That the said returned candidate on the strength of his 
official position occupied the Circuit House at Habibganj and his 
agents Dharamdas Datta, Suresh Chandra Palit, Khiod Chandra 
Datta, Aghur Chandra Ray and many candidates for appointment 
in the Government service occupied the Circuit House with him and 
although the^said returned candidate occupied the Circuit House 
from June *28 to July 1, and canvassed voters and yet the expendi- 
ture incurred during that period has not been shown In the ac- 
count. That the said returned candidate’s stay in the Circuit House 
and that of the aforesaid people created an impression in the minds 
of the voters which greatly affected tlic election inasmuch as the 
voters might think that the Governtnent was in a manner support- 
ing the candidature of the said returned candidate who was, then 
M how, the Minister of Assam.” 

Before coming to the specific allegations contained in the above 
I^agrSphs we may observe generally that the Respondent was in 
an equivocal positbn during his election campaign. We are not 
aware of any rule requiring a Minister to resign office before offer- 
ing hiinself as a candidate for re-electba ,We cimnot tluirefore 
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say that the Respondent committed any irregularity in choosing to 
remain in oflSce while conducting his election campaign. In the 
circumstances it was inevitable that he should^ to a certain extent* 
combine canvassing with official work. It was also inevitable that 
whenever he went out canvassing Ije should be attended ’’with all 
the prestige and powers of his high official position.” We do not see 
how he could leave these behind so long as he was Minister, any 
more than he could leave his own shadow behind. And as to the 
occupation of the Circuit House and the impression it might have 
created in the minds of the voters that Government was supporting 
the candidature we may observe that in these days that impression 
is as likely as not to lose him popular support. 

Turning now to the specific allegations on this subject, the only 
one on which evidence has been adduced is that relating to the 
Respondent’s tour between June 28, 1925 and July 5, 1923. The 
Petitioners have sought to prove before us that this was purely elec- 
tioneering tour, with a little official work thrown in, in order to give 
the appearance of an official tour. The Respondent on the other 
hand claims that it was undertaken mainly for official work and 
that incidentally he took advantage of the opportunity to inform 
his friends and relations in the locality of his desire to stand for 
re-election. The Deputy Director of Agriculture lK?en ex- 
amined by the Respondent for the purpose of proving the nature 
of the tour. From his evidence I find that as early as April or May 
1923 there were proposals for retrenchment in the Agricultural 
Department in this province. Witness went and saw the Respond- 
ent in Shillong and had several discussions with him on the sub- 
ject. The Respondent apparently desired to carry out the pro- 
posals of the Bengal Retrenchment 0>mmittec and abolished all 
the Imperial posts as well as most of the demonstration staff. Till 
then the department policy had bjen to increase the demonstra- 
tion staff. Witness explained to the Respondent why the staff 
should not be reduced but the Respondent seemed sceptical of the 
claims of the Department. Witness then suggested, that before 
coming to any conclusion, the Respondent should see for himself 
some of the Department’s farms and agricultural demonstrations. 
Witness further suggested that Bejura (in the Habibganj Sub- 
division) was the place where tltc work of the Department had made 
most progress. 

We need not go into further details but we are satisfied that 
the Respondent's tour to Bejura and the neighbourhood wa^ under- 
taken mainly for the above purpose. It b clear to us from the 
Deputy Director’s evidence, bas^ on hb tour diary, that from 
June 30 to July 4, 1923 he was with the Respondent and 
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that during that time the Res^ndent did a good deal of official 
work ip the way of seeing agricultural demonstrations, distribut- 
ing prizes and certificates in connection with agricultural matters, 
inquiring into the need for kalazar centres, inspecting schods, etc. 
Nor can it be said that the tovr was not followed by any specific 
results. At least one useful reform seems to us have owed its 
origin to this particular tour. We refer to the amalgamation of the 
Department of Agriculture with that of Co-operative Credit, 
which may be expected to enable Agricultural Department to work 
through Co-operative societies instead of through a paid demon- 
stration staff, thereby affecting economy without imparing effi- 
ciency. We cannot therefore hold that the tour was fruitless or 
;hat it was official only in name; useful official work was done and 
at least one tangible reform followed as the result. Although there- 
fore the Respondent may have done some canvassing during the 
tour in question, out of, so to sf>eak, office hours we cannot hold 
that it was not primarily an official tour. There was therefore 
nothing wrong in his being accompanied by various Government 
Officials securing in the departments under him. We decide this 
issue in favour of the Respondent. 

Issue No. 9 — It is admitted that some copies of the Respon- 
dent’s manifesto were issued without the names and addresses of 
the printer and the publisher. The election agent tells us that as 
soon as he discovered the omission he stopped further circula- 
tion. Exhibits R (J) (1) show that similar mistakes occured in 
the case of election literature issued on behalf of other candidates 
as well. There was thus no deliberate omission. And there is 
no proof that the omission affected the election in any way. 

We accordingly decide the issue No. 9 against the Petitioner. 

Issue No. 10 — Did the irregularities and errors detailed in para- 
graphs 12, 17, 28 and 29 of the Election Petition occur and are they 
material or Aid they materially affect the result of the election? 

Paragraph 12 of the Election Petition alleges (1) that vouchers 
have not been submitted with the return of eledtbn expenses; (2) 
that 100 copies of the Paridarffiak were distributed by the election 
agent and Babu Khiod Chandra Datta, Sub-agent, and the price 
of these 100 copies has not been shown in the return of expenses; 
(3) that the railway fares chargetf are incorrect. 

As regards vouchers we find that there are some instant in 
‘ which vouchers for amounts exceeding Rs.I have not been submit- 
ted. The explanation given on behalf of the Respondent is that 
the mofiey was spent on railway fares, etc., and that under schedule 
3 of the Electoral Rules no vouchers for such items are required. 
Respondent ha# however overlooked the next clause in tl^ san^ 
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achedii^e which states that all mmt bmi for which no receipt is 
aeeache<l are to he set oilfc in detail with dates of payment^ This 
has not been done. t.fc.. item No, J to 10, pasts 25-21 of the return. 
There has. therefore, been undoubtedly an irresularity. But we 
do not think on this account that the return is false in any material 
particular. 

As to the distribution of copies of the Paridarshak there is no 
evidence ayainst the election asent. Khiod Babu admits, however, 
that he distributed the copies in order to show up certain persons 
mentioned in the paper and not for any purpose connected with 
this election. We have read the issue of the Paridarshak in ques- 
tion and we find that althoueh a connection mav be imagined bet- 
ween it and the election in dispute, the connection is so remote as 
to be neylieible. We therefore find that there was no irregularity 
under this head. 

Turning next to the railway fares shown in the return we 
regret to observe that it was not prepared with the care which we 
should have exnected in a document whose correctness has to be 
cerrifie<l bv affidavit. Tn several instances first class railway fare 
has been shown although it transpires that the Respondent actually 
travelled second class. There is, however, no serious discrepancy 
as to the total amount shown under the head of railway fares. 
How this c.ame about has been explained bv the election agent. 
Apparently he got the Respondent’s account of his personal expen- 
diture from Respondent’s cook, who only showed the total amount 
snent on railway fares without giving anv further details. The 
election agent had to guess from the total, the number and the class 
of tickets purchxsed on each occasion, fde apparently assumed 
that the Respondent had travelled first class, and .so showed the 
first class fare in the return. The fact, however, was that the 
Respondent did not travel first class but he and one of his election 
agents travelled second class, so that there was not f>T\p first clasi 
ticket but two second class tickets, the total fare shown being cor- 
rect. It is unnec^ary to pursue the subicct further. While we 
arc of opinion that even errors of this description should not have 
occured on a document which requires to be accompanied by a 
sworn certificate of correctnesf, we are not prepared to hold tlut 
the account is ftl« in a material particular. 

As to the Beiura tour, we have already found that it was prs- 
marilv an official tour, and the Respondent did not have to pay 
the expense from his own pocket. Those expenses have tljereforc 
been rightly omitted from the return. As to the expenditure 
incurred by his election agent and Khiod Babu we find from the 
evidence that they went to Beiura on invitation from Rai Saheb 

Ml 
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]oy Nath Nandi. It is possible that while there, they did a little 
canvassing but we are not prepared to hold that they went there 
for the purpose of canvassing. 'Hie Rai Saheb tells us that he in- 
vited them to his house because the Respondent was visiting the 
place and the Rai Saheb wani^ him to have some society of the 
class to which he is accustomed during his stay in the village. We 
have it from Petitbner’s own witne» Ramesh Chaudhri that el«:- 
tioneering had not then commenced. This was at the beginning of 
July, the election being in November 1925. Had the election agent 
and Khiod Babu gone to Bejura for an electioneering purposes we 
cannot see any motive for their expenses being omitted from the 
election account, considering that the law had not prescribed any 
maximum of election expenditure. We do not therefore find any 
irregularity in the omission. 

As to the printing charge of the pamphlet referred to, we find 
that the charge is still a disputed one. All the correspondence and 
discussion on the subject appears to have been carried on by the 
Press not with the election agent, but with Khiod Babu. There is 
no evidence that the election agent is required to state only such un- 
paid claims as he (or the candidate) is aware of. The omission of 
this disputed charge was not therefore an irregularity. 

The result is that we recommend that the petition be dismiss- 
ed. We also recommend that the Petitioners be offered to pay 
Rs. 1,500 to the Respondent. 

B. N. Raw 
Sarda Prasad Barsi 
Nirod Ranjan Guha 


BURMA LEGISLATIVE COUNCIL 
HANTHAWADY EAST GENERAL RURAL 

MAUNG THWE (Petitioner) 
versus 

MAUNG BA DUN (Respondent) 

To amount to a corrupt practice, a false statement must relate to the 
personal conduct and character of a candidate. 

Two points only arise in connection with this petition — ^first 
whether certain circulars were circulated by the Respondent, and 
second, ^whether they contain false statements of fact within the 
meaning of Schedtile 4, part 1, Rule 4. 

It was held on facts that the circulars were pidslial^ by the 
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Respondent. 

The statements complained off were — 

‘"TTie person elected should conform to the following ^aire> 
ments, via., that he should be 40 to J 5 years of age and abstain from 
linking alcoholic liquor, abstain ffmn playing ket, cards, game 
of home, and other kinds of gambling; be replete with a sound 
moral education, wisdom and honor derived from connexions with 
respectable relatives, and one who strives to perform meritorious 
deeds; should take an interest in the welfare of his countrymen 
and be a person of wealth, such as would be adversely affected if 
taxes on land and immovable property be increased. Then a special 
note is added. A person who is 25 years of age and who can pay a 
tax of Rs.5 a year, even if he be of an humble position, a gambler 
and a drunkard, can stand as a candidate for the Legislative Coun> 
cil.” Respondent states that he added this note to prevent any 
elector being misled into thinking that his previous points were 
qualifications required by law. None of the three rival candidates 
were mentioned in the circular. 

After a perusal of this circular we cannot find that there is 
any statement of fact relating to the personal conduct and charac- 
ter of the petitioner, which is false to the knowledge of the person 
publishing it and, in our opinion, there is no remedy under this 
rule for statements which arc only defamatory by means of subtle 
innuendo. We doubt whether defamation merely by innuendo 
can come under this rule at all. The party, of course, if aggrieved, 
has his ordinary remedy at law. 

Other charges were disbelieved on facts. 

We accordingly report that the election of Maung Ba Dun is 
valid. 

The Petitioner will pay the Respondent’s witnesses’ costs and 
20 gold Mohars advocate’s fee. • 

Gu^ Rutledge 
P. N. Cham 
B. A, Kyav 



THE PUNJAB LEGISLATIVE COUNCIL 
HISSAR CASE (N.M.IL) 

CHAUDHRI HET RAM (Petitioner) 
versus 

RAI SAHEB CHAUDHRI LAJPAT RAI (Respondent) 

Unlesi a person is reported guilty of a corrupt practice he is not dis- 
qualified. The person concerned must be reported guilty and it is not 
enough that the judges stated facts from which his guilt might be 
inferred. 

Rai Saheb Chaudhri Lajpat Rai, vakil, of Hissar, was elected 
as a member of the Punjab Legislative ^uncil for the Hissar 
(N.M.) Constituency, on December 16, 1920, but that election was 
declared to be void in accordance with the report dated 
May 12, 1921, made by the Q>mmissioners appointed to 

enquire into a petition questioning the validity of the said election. 
The Commissioners, while holding that the corrupt practice of 
bribery, by treating, had been proved against Sissu and Udai 
Singh, two agents of the returned candidate reported that "no 
corrupt practice had been proved to have been committed by him 
(the candidate),” and remarked that they did not sec sufficient 
reason, on the record before them, to justify the conclusion that 
he was personally concerned in the doings of his agents or was 
conniving at them. 

Chaudhri Hct Ram presented this petition challenging the 
election of the Respondent on grounds among others that the Res- 
pondent was ineligible for election, having been found guilty of a 
corrupt practice, bribery by agent, as defined in Part 1 of Schedule 
4, of the Punjab Electoral Rules. 

We think that the decision depends entirely on the interpreta- 
tion which is to be placed on the word "report^” in Rule 5 (}) of 
the Punjab Electoral Rules, which runs thus — 

"If any person is, after an inquiry by Commissioners appoint- 
ed under any rules under the Act, reported as guilty of a corrupt 
^ptpetke, as defined in Part 1, of Schedule 4, such person «hqll 
aot be eligible for election for five years.” 

is admitted that the report on the previous petition does 
not, in so many words, find Lajpat Rai guilty of the corrupt 
praetke of treating, but he contends that according to the de- 
finition of bribery, given in Sclwduie 4, Part 1, "a gift, ^er m 
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promise by a candidate or hb agent, of any gratification to any 
penon wiA the object of inducing an elector to vote or to refrain 
£r<Mn TOting at an dection" amounts to a corrupt practice and that 
^ agents of Lajpat Rat having been found guilty of such prac> 
tice the finding must be taken to amount, in effect, to a finding 
against Lajpat Rai as well. We aib referred to Section J of the 
English Act, i.e., corrupt and Illegal Practices Prevention Act of 
1883, which provides that the Election Court shall report to the 
speaker whether any of the candidates has been guilty by his agents 
of any corrupt practice in reference to such election and if such 
report is made the candidate shall not be capable of being elected 
for seven years for the county of borough for which he was stand- 
ing. On the analogy of the above provision it is urged that 
re^ndent is disqualified, as he has been guilty of a corrupt prac- 
tice by agent. It need hardly be observed that the analogy from 
the Statutory provisions of English Law, which have not been 
incorporated in the Electoral Rules in force in India, cannot be of 
much help. Moreover, a reference to the provisions of Section 4 
of the same Act shows that the English statute places "treating" 
or undue influence on a footing different to that of other corrupt 
practices, and under Section 4, at any rate, insists that in order 
to make a candidate liable for "treating” it must be shown that 
the Act was done by the candidate himself. 

The main point, however, in favour of the Respondent in the 
present case is that he has not been reported guilty of a corrupt 
practice by the Commission that tried the first petition and we 
arc not prepared to read into that report anything which apparent- 
ly it was never meant to convey. We are strengthened in this view 
by an English decision. Grant t'ersus Overseers of Pagham, 47 Law 
Journal Reports, page 55>. In that case it was found that a promise 
to give an entertainment, consisting of meat and drink, was made to 
electors on behalf of Grant, to indtice them to votc^ for him, but 
when it was sought to render him incapable of voting af an election 
for seven years on that account, the learned judges in the Common 
Pleas Division, held that "it was not found by such report, either in 
express words or by necessary inference, that bribery had been 
committed by or with the knowledge and consent of the said candi- 
date and that therefore he waa not disqualified, Rogers in citing 
th» judgment in his standard work on Elections at page 39 {I9th 
edidon), tAserves,-— The candidate "must be found to have ISe^* 
guilty, aid that it was not enough that the judge stated facts 
fnun wl^h ^ guilt , might be inferred.” For the purposes of 
decision in this case all that need be said is that we are clearly of 
qpmkm that the prevk^ Commission did not report the Royiond- 
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cnt to be guilty of "treating”. It held the agents guilty and 
for that reason the election was avoided. The decision is therefore 
against the Petitbner. 

In our opinion the Respondent has been duly elected. 

(A recriminatory petition was filed by the Respondent but 
was dismissed on facts) . * 

As regards costs we think that the Petitioner should be made to 
pay the costs of the Respondent which we assess at Rs.S00. 

Abdul QAom 
Des Raj Sahney 
Abdul Rashid 

Note — Mr. Carden Noad, the Assistant Legal Remembrancer 
represented the Crown at the hearing of this petition. 


BURMA LEGISLATIVE COUNCIL 
INSEIN (N.M.R.) 

P. D. PATEL {PetUkm-r) 
versus 

1. MAUNG BAGLAY 1 ^ . ,, 

2. MAUNG KYAW DIN J 

It dt>c« not amount to a corrupt practice for a candidate him^cK to 
travel in a taxi >;enerally plied for hire, when it is shown that no voters 
were conveyed in it. 

A ruling of a Returning Officer regarding the validity or invalidity of 
a nomination paper can Ix" questioned at an election petition, even though 
no ohjection was taken at the time of scrutiny. 

Where it was found that the Petitioner had reasonable grounds for 
filing the petition, he was not made to pay the Respondent’s costs, even 
when the {XHition w’as dismissed 

The following issues were framed — 

1. Was the nomination paper of Respondent No. 2 invalid? 

2. If so, has the election been materially affected thereby? 

3. Has the first Respondent been guilty of corrupt practices 
as alleged? 

4. Did the Presiding OfBcer at Inseln Polling Sution fail to 
allow intending voters to vote or to tender their votes? 

’ « f. Did the number of tokens in the ballot boxes exceed the 
number of voters who voted? 

6. • Is the election invalid by reason of all or any of these 
irregularities? 

As regards the fourth issue we may mention that the Peti* 
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tioner at the hearing applied to amend paragraph 7 by making it 
read: "The Presidbg Officers at Insein and Hmawbi Polling Sta- 
tions.” We disallowed the proposed amendment as it would 
materially widen the scope of the charges against the first Respondent 
and tend to prejudice him in meeting the Petitioner’s case. 

From evidence it is perfectly dear that there is no suggestion 
that the Presiding Officer failed to do his duty. The fourth issue is 
therefore decided in the negative. 

Issue No. y — The Returning Officer, in his letter to the Re- 
forms Secretary, docs show that there were 1,636 tokens in the 
ballot boxes and that, apparently only 1, 611 tokens were issued to 
voters. The only way in which he can account for the dis- 
crepancy is by incorrect counting of the return tokens by the 
Presiding Officers. There is, however, no evidence raising even a 
suspicion of stuffing of the ballot boxes. We may mention that 
the only station, which at the begining of the case was impugned 
by the Petitioner — Dabcin — shows a correct return of the tokens re- 
ceived and the persons voting. In the absence of some evidence 
raising the presumption of stuffing or misconduct in favour of some 
particular candidate, we cannot attach any importance to the dis- 
crepancy. 

W'e accordingly, though we must answer the first issue in the 
affirmative, do not think that it in any way affects the validity of 
the election. 

Issue No. } — The Petitioner charges the Respondent No, 1 
with hiring a taxi for the purpose of the election on the day of the 
election. On the evidence it is clearly established that the Res- 
pondent did use a hired vehicle on the election day. It is not alleg- 
ed by the Petitioner that the Respondent carried any voters to the 
poll in this taxi but merely went from station to station to sec how 
the poll was proceeding. If the case stopped there, we would not 
have put a strict and technical construction upon the words "for 
the purposes of the election”. To lay down that a candidate, who 
has not got a car of his own, is committing a corrupt practice, in 
endeavouring to visit the polling stations in a big and scattered 
constituency by the only means of transit at his disposal, would 
be, in our opinion, destroying the spirit through devotion to the 
letter. Would it be a corrupt* practice for a candidate to ride on 
a vehicle where there is a regularly established system of motor 
bu^s? Would it be a corrupt practice for him to pay an annt • 
fare for getting from one side of the river to the other in a ferry? 
Unfourtunateiy for the Respondent No, 1 the case docs »ot stop 
here. His election agent, Ba Hlaing, has deposed that Respondent 
has a car of his own, that he placed this car at his disposal whilst 
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working for him at Insein. Under these circumstances we consi- 
<fcr that the use of a taxi by Respondent No. 1 and thus letting his 
own private car for ordinary election purposes is a contravention 
of the rules. 

On evidence it was held that a taxi was employed to convey 
voters from Hlcgu to Dabein. * 

It has not bwn proved that the Respondent No. 1 or his agent 
fired this vehicle. For the purposes of Sclsedulc 4, Part 2, Rule 5, 
we hold that there has been a hiring of a vehicle usually kept for 
letting on hire or for the conveyance of passengers on hire, and that 
this is therefore a corrupt practice even though it has not been 
brought home to the candidate or his election agent. 

In order to invalidate the election, it must be shown that the 
two acts materially affected the result of the election. From the 
evidence not more than 13 to 17 voters were carried by the taxi 
from Hlcgu to Dabein. The Respondent only got 27 votes at 
Dabein. Suppt>sing we deducted 1 5 votes from the 27 given at 
Dabein, this, by itself, would have no material affect upon the elec- 
tion, as the Respondent’s majority was 111. 

With regard to the Respondent allowing his private car to be 
free to work at the Insein Polling Station, we have very little to 
go upon as to the number of voters which is brought to the poll. 
Respondent No. 1 got 62 votes at Insein. Kven if we assume that 
it carried one half of these, its plying even w’ith the other car at 
Dabein would not materially affect the election. 

Issue No. 1 — It was found that the name of the proposer 
Maung Gyi of Respondent No. 2 was not entered in the list of 
voters. 

There is no question that Maung Gyi ought to have been on the 
voter’s list. On the facts proved before us we are clearly of opi- 
nion that he was not on it. We arc clearly of opinion that the 
ruling of the Returning Officer under the Burma Electoral Rules, 
unlike that mnder the English Law, is not final but can be question- 
ed on petition, even though no objection was taken at the time 
of the scrutiny. 

We arc consequently of opinbn that the nomination of Re- 
pondent No. 2 was invalid. 

Issue No. 2 — On evidence we ‘are of opinion that if Maung 
Kyaw Din had not stood, the majority of the votes given for him 
at Hlesik and Tantabin would have been given for the Respondent. 
Consequently even though we think that the majority of votes 
given for Maung Kyaw Din at Insein, Hmawbi, Taikkyi, and Okkan 
would, in case he had not stood, have been given to the Petitioner, 
considering the Petitioner’s majority, this would not have affected 
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the result of the election, not even though we deducted 46 votes 
on the corrupt practice. And it must be borne in mind that it is 
very problemitical that votes given for Maung Kyaw Din, out of 
respect for his father or his family’s influence, would have been 
given to the Petitioner — who, after all, is a stranger to many of 
them — merely on Maung Kyaw Diifs advice. 

We accordingly decide the second issue in the negative. 

We report that Maung Be Clay has been guilty of a corrupt 
practice, namely, in hiring a taxi motor-car while putting his 
private car at the disposal of his election agent who was working 
at the election, but as he did not cons cy any voters in this vehicle, 
and as the election rules have been so recently cnactctl that a full 
knowledge of their consequences has not become general, we strongly 
recommend that the local government should, under Rule 5 of 
the electoral rules. Sub-rule 4 remove the disqualification. 

We accordingly report that the election is valid. 

On the question of costs, in consideration of the fact that 
there were irregularities and breaches of the provisions laid down 
in the rules and regulations, we are of opinion that the Petitioner 
had some reasonable grounds for filing the petition and trying to 
have the election of the Respt>ndent No. 1 set aside, and in this 
view of the matter wc direct that each party In-ar his own costs. 

Guy RuTLWXiE 
P. N. ClIAKI 
Ba Kyaw 


BENGAL LEGISLATIVE COUNCIL 
JESSOR NORTH (M.R.) 

KHAN BAHADUR ABDUS SALAM (Petitigner) 
versus 

MAUL VI RAFIUDDIN AHMAD {KespoitJenf) 

A ballot paper must be rejected which has not on its back the official 
mark. But where by miittke a wrong official mark ( the seal of the Indian 
Legiifative Aaaembly) was used, it was held that a recognisable official 
mark being present on tiie ballot papers, the tame could not be rejected for 
want of the oftcial mark. 

The allegation of the Petitioner was that on 76 ballot papers 
the votes were recorded in his favour but they were impeoperly 
rejected by the Returning Officer on the ground that they were not 
marked with the secret official seal indicative of the Bengal Legist 
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!ative Council. It was asserted and it has not been denied that by 
some mistake or other these ballot papers had been stamped with 
the oficiai secret sea! indicative of the Legislative Assembly instead 
of the oifictal secret seal indicative of the Bengal J^cgislative Council. 

The Election Petition must be decided on the issue whether 
the ballot papers stamped with the official seal indicative of the 
Legislative Assembly were rightly rejected or not. The learned 
vakil for the Respondent contends that they were rightly rejected 
because the proper seal was not used. There is a prayer in the alter- 
native that a fresh election might be ordered. The election did take 
place and the only question before us is which of the two candidates 
had a majority of votes. We cannot therefore direct a fresh elec- 
tion. 

For the Petitioner, Halsbury’s Laws of England, voi. 12, page 
317 was quoted. The case of Cirencester, 4 O’M. and H. 195, is the 
case on the point. It was held that where the evidence is that the 
Presiding Officer h,is intended to make and has in fact made what 
fairly Ux)kcd at indicates a recognisable official mark on the back 
of the ballot paper, the ballot paper is not to be rejected for want of 
the official mark. As observed by the learned vakil for the Res- 
pondent, this docs not help us. Then the question was whether 
any official mark was used at all. Here we have a case where a 
wrong official mark was used. There is no guide for us in the 
English cases for apparently no such case ever occurred in England. 
We propose to follow the rule of equity and good conscience. 
The law that a ballot paper must be rejected which has not on its 
back the official mark was designed to set at rest the question whether 
the particular ballot paper was issued by the polling officer. Here 
there is no doubt that these ballot papers were stamped by the 
polling officer with a wrong official seal and issued to the voters. 
We hold that votes recorded in these ballot papers in the Petitioner’s 
favour should l>e counted for the Petitioner unless otherwise invalid. 
We have carefully examined the rejected ballot papers and we find 
that there was a clear majority in favour of the Petitioner. 

G. N. Roy 
G. B, Mumforo 
Girindra Nath Mukerji 



THE PUNJAB LEGISLATIVE COUNCIL 
KANGRA CUM GURDASPUR (M*R.) 

MUHAMMAD FAZAL KHAN (hnHoner) 
persus 

CHAUDHRI ALI AKBAR (RespondefiO 

One M was a near relation of the Respondent. M worked for the Res- 
pondent on the polling day. M was held to be an agent of the Resjsondent 
within the meaning of election law. 

Where about 80 voters were fed with 'Pulao' on the day of the election 
by M a near relation of the Resjxjndent, w'ho was held to be an agent* 
it was held that this feeding amounted to the ct»rrupi practice of treating. 

Intention has in cases of treating to be iiidgevl from the surrounding 
circumstances. Following Blackburn J. irj the Stalebridge case, it was 
held that "the question whether or no there is a corrupt giving of meat 
and drink, like every other question of intention, depend upon what was 
done, and to a great extent the extent to which it was done, the nunner 
and the w*ay." 

Where there arc three candidates at an election, and the successful 
candidate is un$e.ited on account of his election having been found vitiated 
on account of corrupt practices, the Petitioner dcx‘s not necessarily get the 
seat. The votes cast in favour of the unseated candidate cannot be said 
to have l>ecn cast away, and a fresh election IxHomes necessary. 

Further and Iseticr particulars can be permitted to Ik filed when some 
particulars have IxKn given with the jKlition. 

It was proved that one Umardin vtned for a voter named 
Abdul Ghani at the Dina Nagar Polling Station. 

The Respondent admits in his statement that hc,was present 
at Dina Nagar Polling Station on the polling day, but denies that 
he talked to Umardin or to any voters — except a few respectable 
gentlemen, such ias ziladars, etc. But his statement also shows that 
he had no polling agent at Dina Nagar, and under the circum- 
stances it seems by no means improbable that he was taking personal 
interest in the voters and was directing or taking them to the poll- 
ing enclosure, as deposed to by the Petitioner’s witnesses. It is 
significant that the Respondent had not the courage to call ineft-* 
pendent and disinferested witnesses like the presiding or polling 
officers to contradict the testimony of petitioner’s witnesses; We 
might have felt some hesitaCioti In accepting the Petitioner’s evi- 
dence on this point if the Respondeat had made out any prima jack 
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ground for looking upon it with suspicion. Under cIn circum> 
stances, we see no justificatbn for 4isl>clieving the latter evidence, 
and must hold the charge to be proved. The ’personation* hav> 
ing been procured by the Respondent himself, the 'corrupt prac- 
tice’ falls under Part 1 of Schedule 5 of tlw Electoral Rules. 

On the second charge of *lrcating’ also, wc think that the Peti- 
tioner must succeed. The Petitioner’s evidence shows that Alam 
Khan, his election agent, complained about ’treating’ while it was 
in progress, to the Presiding Officer at the Batala Polling Station, 
on the polling day. The Presiding Officer deputed S. Amar Singh 
Junior Presiding Officer to go to the spot at once and inquire into 
the matter. S. Amar Singh accordingly went to the garden, a 
couple of furlongs from the polling station, and found that about 
80 persons were being feasted with 'pulao’. The number was pro- 
bably larger, for several persons were seen running away when 
S. Amar Singh arrived. On inquiry S. Amar Singh found that 
most of the persons were voters of the Respondent. A few stated 
that they were non-voters. Three or four persons were pointed 
out as voters of the Petitioner, but the statement was contradicted 
on the spot by Alam Khan, who was with S. Amar Singh. One 
Ali Muhammad, whose niece is married to Munir, son of Respon- 
dent, was present and .stated that he had made the arrangement for 
feeding men of his brotherhood as it would be a shame, if he being 
a leading man of the town, had not done so. Ali Ahmad subse- 
quently put in an application to the same effect in writing to ex- 
plain his position. S. Amar Singh also made a report in writing 
soon afterwards as directed by the Presiding Officer, on the basis 
of notes taken down by him on the spot, and his report has been 
put in evidence. Ounplaint about treating was promptly made 
on the spot, and witnesses have deposed to what they saw’ at or about 
the time. The evidence of S. Amar Singh and the witnesses prove 
beyond dou^t that some 100 or 150 persons were fed with ’pulao’ 
in a garden not far from the polling station, and that the persons 
fed were mostly voters of the Respondent. Their evidence further 
shows that Ali Ahmad, a relation of the Respondent, admitted on 
the spot that the feast was arranged by him and Munir, son of 
the Respondent, who is married to a niece of Muhammad, was also 
present, and was one of the persons in charge of the food arran^- 
ments. The term agent has a wide meaning in Election Law and 
‘tlrff relationship has to be often inferred from the facts and cir- 
cumstances of the case (4 O'M. and H. at page 10). 

la view of the near relationship and the active interest he was 
taking in tiK polling, we think Muhammad Munir muN be held 
ID be an ’agent’ of ^ Respondent within the n^aning of above- 
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mentioned rule (cf., 1 L E P. lOS at page 108). AH Ahmad t$ 
related to Muhammad Munir^ andt it may be presumed, in the cir- 
cumstances of the case, that he was feeding the visitors with the 
consent — or at any rate connivance of Muhammad Munir, 

The last point for decision is wltether the voters were fed with 
the intention of influencing their votes. There is no direct evi- 
dence on the point, but the intention in such cases has to be gene- 
rally gathered from the surrounding circumstances, As was re- 
marked by Blackburn J. in the Stalebridgc case, *’thc question 
whether or no there is corrupt giving of meat and drink must, like 
every other question of intention, dept*nd upon what was donc^ 
the manner and the way** (i 0*M. and H, 73). Similarly, in 
the Hissar case of 1920, it was held that *'whcn nearly one hundred 
voters from one village were fed on the polling day by two men 
intimately connected with the Respondent and acting on his lx*- 
half the inference is clear that they were fed in order to induce 
them to vote for the Respondent. The effort to win votes may 
have succeeded in some cases and failed in others, but that is im- 
material. The corrupt motive is shown by the circumstances prov- 
ed ** ( 1 1. E. P. page I OS at page 113). The facts of the 
present case are very similar. Here also about 100 or 159 voters 
of the Respondent were fed on the polling day w^hile the polling 
was in progress by a person related to the Respondent and with the 
connivance of his son, whom we have held to his 'agent* for the 
purposes of the election. The inference seems irresistible that the 
feast was given with the object of inducing the persons fed to vote 
for the Respondent or as reward for their having voted for him. 
We accordingly find that Munir, an agent of the Respondcni was 
guilty of the corrupt practice of ‘bribery’ in the form of ‘treating’ 
(i i</e definition of bribery in Part I of Schedule 5 and explanation 
to Rule 44 of the Punjab Electoral Rules). 

There is no ev idence to show whether the treating* was done 
with the consent or connivance of the Respondent. He was ad- 
mittedly not at Batata on the polling day, and in the absence of such 
evidence he cannot be personally held guilty of this offence. How- 
ever even tfeating by a third person wfith the connivance of an agent 
of a candidate would fall wfitbin the definition of bribery and 
would be suflficient to avoid his election. But there k no evidence 
before us to show that the Respondent had taken all reasonable* 
means for preventing the commisasion of the corrupt practice and 
that it was committed, contrary to his orders. As many m 100 
or HO voters were treated, and, under the circumstances, we do not 
think that we would be justified in holding that the corrupt prac^ 
tke was of a trivial, unimportant or limited character. We accord- 
14 
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ingly hold that the corrupt practice of 'treating’ which has been 
proved in this case falls under Rule 44 ff*) and renders the election 
of the returned candidate void. 

We now come to the recriminatory petition of the Respondent. 
No serious attempt has beeif made to substantiate these charges 
and we do not believe the evidence produced. The recriminatory 
petition was rejected on facts. 

The Petitioner has prayed that he should be declared "duly 
elected” inasmuch as he secured the next highest number of votes; 
but we do not think that he is entitled to such declaration. Al- 
though the effect of the charges against the Respondent Ali Akbar 
is to render his election void, it cannot be said with any certainty 
whether the Petitioner or the third candidate would b*ve been 
elected if Ali Akbar had been out of the contest. The votes given 
to Ali Akbar cannot be said to have been merely thrown away 
(cf., Rogers on Electioas, volume 2, edition of 1918, page 130; 
also I I. E. P., page 217 at page 221). As a result a fresh election 
will be necessary. 

The Respondent should bear the Petitioner’s costs which we 
assess at Rs. 600. 

M. V. Bmide 
J. M. Mackay 
D. C. Rai -U 


ANNEXURE 

A preliminary point was raised in this case by the Respondent 
to the effect that Iwth the petition and the list of particulars 
attached thereto arc vague and indefinite, and. therefore, asks us 
to dismiss the petition. The Petitioner whilst admitting that the 
particulars jvere not such as were required by Rule 33(1) and (2) 
says that we have power under Rule 33(3) to allow him to furnish 
further and better particulars. The Respondent objected to any 
opportunity being given to the Petitioner. We framed a preli- 
minary issue and have heard counsel on both sides at length. It 
was contended by the Petitioner’s counsel that if we now decide 
that no particulars whatsoever have been given in the petition or 
the list, it would be tantamount to our going behind the.4irder 
of the Governor who alone was competent to dismiss the petition 
untkr Rule 36(1), if he found that the provisions of Rule 53 
were imt complied with and he urged that we have no such power. 
The question docs not arise in this case. We consider that Rule 
33(3) (2) gives us power to call for further and better particulars^ 
if we so desire. ,This power, however, r.*fers only to the parti- 1 
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cuhrn and not ro the petition. The i> re?ient Rutcis 33 MV and (2 ^ 
indifferent to the old Rule^i l. and the present rule is clearer and 
more strinitcnt and retires that the petition shall he accompanied 
by a list ^‘setting forth full particulars of any corrupt practice 
which the Petitioner alleges, including as full a statement as pos- 
sible as to the names of the parties alleged to have committed anv 
corrupt practice and the date and pla^ of the Commsision of each 
such pract^ce’^ This rule, therefore, gis^cs a verv clear indication 
as to what a petitioner is reouired to do. And this is what it 
should be, for no person should he allowed to deliver parriculars 
which contain nothing but the name of the candidate and the 
ch arac ter of the offence suggested and leave everything else blank 
ancTopen to attemnt under them to fish our some possible material 
from which the blank mav be filled up. To allow this would be 
an abuse of pnx*edurc. A similar question was raised in Sheikhu- 
pura case reported in Hammond’s T. E. P,, vol. I, page 197, and 
it was decided therein that the Oimmissioners had no power to 
allow the amendment of the petition as there was no rule to that 
effect, and that Rule 33 fnow Rule 37), which directed the Com- 
missioners, to inquire into the petition as nearly as may be in ac- 
cordance with procedure applicable under the Code of Civil Pro- 
cedure, 1908, to the trial of suits referred only to the conduct of 
the enquiry and not to the petition. This was under the old 
Rule 5! but as already stated, Rule 33(3) now gives the C>omm«- 
sioners power to allow amendment. As this power or discretion 
refers only to the particulars, we arc in agreement with the argu- 
ment of the Respondent’s counsel that if no particulars are delivered 
at all, then the discretion ought not to be exercised. We have care- 
fully considered the list of particulars In the light of the above re- 
marks, and we have no hesitation in saying that no particulars, as 
required by Rule 33(2), have been given with regard to chafges 
contained in paragraphs 2 to 4 and 6 and 7 of the list fif^particulars, 
and wc therefore refuse to amend them. Paragraphs 1 and f of the 
list stand on slightly better footing, as there are some definite parti- 
culars, though not as full as required by Rule 33(3). Wc would 
therefore allow one opportunity to the Petitioner to deliver further 
and better particulars with regard to the charges contained in para- 
graphs 1 and 5 on paythent of Rs.lOO as costs to the Respondent. 



UNITED PROVINCES LEGISLATIVE COUNCIL 
KHERI AND SITAPORE (M.R.) 

THAKUR NAWAB ALI KHAN (Pefifioner) 
versus 

QAZI HABIB ASHRAF (Respondent) 

A mere appeal to the religious prejudices of voters docs not amount to 
undue influence, unless there is something to show that the voters would 
render themselves objects of divine displeasure or spiritual censure. 

Ex. 1 opens with four lines of Urdu poetry — 

**Yeh tisali election ka jo sikka aj jari hai 
Khara khota parakh lo kon is men chary ari hai 
Habib Ashraf hai nam uska chuna hai quam nc jisko 
Bas ab dekho Khilafat ka woh hi inmen sc hami hai.” 

These lines appear to mean that at this time of election choice 
should be made between a genuine and the spurious candidates. A 
double meaning is contained in the word ”charyari” which means — 

(1) A Baluchi coin of pure metal. 

(2) A Sunni or believer in the four Khalifas. 

The electors are enjoined to elect Habib Ashraf because he 
supported the Khilafat. 

The three candidates are then mentioned, and it is pointed out 
that two are Shiahs (Petitioner being also reported by some to be a 
Christian), whereas Respondent No. I is a Shiah. 

ft was argued for the Petitioner that this Ex. I comes within 
the definition of undue influence in Schedule part 1, Rule 2, 
and particularly explanation (1) (/>) which states '"induces or 
attempts tp ihducc a candidate or voter to believe that he or any 
person in whom he is interested will become or will be rendered an 
object of divine displeasure or spiritual censure”. These words are 
taken from the English Act of 1883 (Hammond*s ""Indian Elec- 
tioneering”, page 102) and cases from County Meath, Ireland, in 
1892, quoted on pages 103 and 104 of Hammond shows what is 
ment — ^"Tarnellism is nothing better than heresay in its teaching; 
k is immoral and condemned by the Irish Bishop of the Catholic 
Church, and 1 would approach the death-bed of a profligate and 
drunkafd with greater confidence than that of a dying Parnellitc. 
Any woman that sympathises with Parnellism is worse than an 
abandoned woman.” These words in the pastoral address of a Bi- 
linop were held to amount to a threat of th| nature prohibited by 
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law 

In Ex. I there is no threat or suggestion that the voters would 
render themselves "objects of divine displeasure or spiritual censure" 
if they did not vote for Respondent No. 1. No doubt an appeal 
is made to their religious prcjudiceK but this docs not amount to 
undue influence. In the Darbhanga case, there was a distinct 
threat — ^"If you give your vote to him, it will be for your benefit, 
if not, you will commit a sin and incur Mr. Gandhi’s displeasure 
and curse”, and it was held that "since Mr. Gandhi is admittedly 
regarded by the electors as a Mahatma, such representation if made 
by or on behalf of the Respondent would amount to fraud and undue 
influence.” 

Our finding is that Ex. 1 docs not amount to urtdue influence. 

The remaining charges of perstmation, etc., were disbelieved 
on facts and evidence. 

Petition dismissed with costs assessed at Rs.60(). 

E. Rennet 

H. j. COEI-ISTER 

I. M. Basu 


MADRAS LEGISLATIVE COUNCIL 
MADURA AND TRICHINOPALI CUM SRIRANGAM 

(M.U.) 

V. S. MUHAMMAD IBRAHIM (WUhoncr) 


versus 


1 . 

2 . 


ABBAS ALI KHAN 
A. P. SAY ID IBRAHIM 


j- {ResfxmJcnis) 


A bjilot paper Jix's not include counterfoil. 

Vtlicn the* Petitioner nude charj;;cs wbicli he could not su^^tatiatr, to i 
i;rcat extent, and irrcguhnties were proved in the conduct of the deetkin 
and the Commu^^inncrs were not able to say that the fKtiiion wa^ in ptiblk 
interest, the Petitioner was not held liable for costs of the Rcspiandent, even 
though the petition was dismissed. 

When a party claims that a#tendcred vote should be fiibutituted for an 
accepted vote, it lie* heavily on him to prove his contention, and tlic evi- 
dence must be enough to satisfy tlie court that a real error hai \m:m ^ 
committed. 

Putting of thumb impression of voters on balkit papers amounts to a 
violation of the secrecy of the ballot as such impressions are marks by which 
the voter can be identi6ed. The ease or di^cuky with which such identic 
^cation may be mad^ is not a factor for coiuideractom 
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Tlic chief ground in this petition for setting aside the election of 
the first Respondent are irregularities in the taking of votes at the 
polling stations, and irregularities in counting them afterwards. 

The election return showed 492 votes for the first Respondent 
and 480 for the Petitioner. Wp held a general recount which show- 
ed 49J for the first Respondent and 480 for the Petitioner. There 
are two votes admitted to have been cast in the names of persons 
who arc dead. These must be struck out. 

The first objection taken by the Petitioner is that several votes 
were disallowed because the c<iunterfoiJs of the ballot papers were 
nor detached from them. The Returning Officer does not seem 
to have proceeded on any principle in this matter. We find that 
some ballot papers with counterfoils attached, counted as valid 
and others rejected as invalid. The reason for the rejection was, 
we presume, tlut the voter could be identified from the counterfoil 
attached to his ballot paper since Regulation 47 of the 
Madras Electoral Regulations says that the ballot paper should be 
rejected if it bears any mark by which the elector can be identified. 
What the ballot paper is, is not as clearly set out in these rules as 
it might be; for example in Regulation 21(1) it is laid down that 
the 'ballot paper' shall be in form 5, which comprises both the 
counterfoil, while in Clause (2) of the same rule, at the beginning 
'ballot paper' is used to include counterfoil, while at the end 
'counterfoil* is distinguished from ballot paper. But Regulation 47 
itself quite clear that 'ballot paper’ as used in that regulation does 
not include the counterfoil; because otherwise, since the counter- 
foil vshould, under the Regulation 22, always contain the name 
and number of the elector by which he can be identified, the rule 
would be unintelligible if 'ballot paper* included 'counterfoil*. 
What wc have to see is whether on the wording of Regulation 47 
there is on these ballot papers, that is counterfoils, any mark by 
which the elcvtor can be identified. And we find none. We cannot 
proceed in deciding a matter of this kind on any general theory as 
to what the regulations are designed to effect in order to ensure 
the secrecy of the ballot. Government has set down by regulations 
the limit within which such secrecy is to be preserved. What wc 
have to decide is whether or not th^se regulations have been broken. 
We find that in these cases there is no breach of the regulation. 
|rv Woodward Sarsons, 10 Common Pleas 733, it was held that 
voting papers put into ballot boxes wrapped up in declarations 
p{ inability to write by which obviously the voters might have 
been identified, were not invalid. We hold therefore that these 
votes were perfectly valid. They are ten in number and arc all 
in favour of the Petitioner. 
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There were aine tendered votes. Only seven tendered ballot 
papers were forthcoming. But all the 'tendered counterfoils are 
here. The Petitioner claims three out of these nine in his favour as 
being valid votes, in regard to tendered votes generally, we hold that 
when a party claims tl^t a tendered vote should be substitutetl for 
an accepted vote, it lies heavily on him to prove the contention, and 
that the evidence must be enough to satisfy the court that a real 
error has been committed. 

On evidence the Petitioner got one additional vote on this 
count. 

The next point is that the thumb impressions of two illiterate 
voters who voted for petitioner were taken on their ballot papers, 
the counterfoils. These were rejected by the Returning Officer, 
and not counted. The evidence shows that the taking of thumb 
impressions was most probably at the instance of polling officers, 
who appear not to have been sufficiently acquainted with the regula- 
tions. One at them went even so far as to take a vote outside the 
polling booth altogether. We cannot say that ail these impressions 
are not marks by which the voters can be identified. The ease or 
difficulty with which such idcntificaiioji may Ih’ made is not in our 
opinion a factor for consideration. Under Rule 47 these votes 
were rightly rejected. If the result of the election was going to 
be materially affected by the taking of these thumb impressions 
we should have had to set aside the election. But even allowing 
these votes in favour of the Petitioner, it would still leave him in a 
minority of two. The result of the election is therefore not 
materially affected by such irregularities. 

As regards the allegation that certain polling agents may have 
voted twice, once in their own ward, and once in the ward where 
their certificates allowed them to vote, we regard the allegation as 
too vague to justify a general scrutiny in order to see whether there 
is any substance in the allegation. If the PctitionSr.was relying 
on any definite information he ought at least to have known and 
mentioned the name of the agents who voted twice, and thus laid 
the foundation for a genearl scrutiny. 

TTie net result if that the election of the first Respondent is 
sustained and the petition is dismissed. 

We have considered the question of costs, and we are impressed 
by the fact that the Petitioner has not made any charges which ha, 
has failed in a large measure to substantiate, and in view of the 
proved irregularities in the conduct of the election we are.not able 
to show that it was not in the public interest that this petition 
^diould have been advanced and heard. We are also impresswl with 
the exceedingly smal^ difference that there is in the number of 
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vote* cast for the Petitioner and for the first Respondent. In 
these circumstances we direct that each party shall pay his own 
costs. 

E. H. Wallace 

V. V. Srinivasa Ayyancar 

P. SUBBIAH MuDALIYAR 


BURMA LEGISLATIVE COUNCIL 
MAGWE WEST CASE 

MAUNG THAN ZIN (Petitioner) 
pcrsus 

W. S. LAMB ANU others (Respondents) 

Permission to withdraw a pciiiion will ivc granted when it is lihown that 
the withdrawal ha^i not induced by any bargain or arrangement bet- 

ween the parties. 

When this petition came up for hearing the learned advocate 
for the Petitioner applied for leave to withdraw the petition- On 
that, according to Sub-rule (3) of Rule 37, we fixed another date 
for thf hearing of the application for leave to withdraw. We 
directed the application to be advertised in the Burma Ga/ette and 
for notice by registered post to be served upon other respondents. 
This has been duly done. 

On the last occasion both the learned advocates for the Peti- 
tioner and for the first Respondent on Ixrhalf of their clients 
affirmed that the w^ithdaw'al had not been induced by any bar- 
gain or arrangement lx*twccn the parties. From the surrounding 
circumstances of the case, we are perfectly sati.sfied that no such 
bargain or in<;lucemcnt could have been entered into in the matter, 
and we accordingly allow the petition to be w’ithdrawm. 

As regards costs, wx* order the Petitioner to pay to the first 
Respondent all the witnesses* costs and 20 gold mohurs in respect 
of advocate’s fee. 

Guy Rutledge 
P. N. Chari 
Ba Kyaw 



BENGAL LEGISLATIVE COUNCIL 
MIONAPORE SOUTH (N.M.R.) 

RAI PRASANNA KUMAR DAS GUPTA BAHADUR 

{Petitiomr) 

tcrmt 

MR. CHITTARANJAN DAS (Respondent) 

(.>tnis$ion to fill the cjnJidatcN dcctor.il number on the nomination 
paper is not a vital defect so as to make the nomination invalid. 

An elector to l>e entitled to tile a petition mutt l>c an elector of the par- 
ticular constituency to which the election relates. 

A candidate whow nominaitun paper is rejected, and withdraws his 
dcf>o»i! afterwards, i's all the same a candidate and ii entitled to file an 
election jwtition. 

The nomination p.ajx‘r is not to be filled in at any particular time. 

On the date of the scrutiny the Returning Officer rejected 
the nomination paper of the Petitioner on the ground that the 
omission of the Petitioner to fill in the number of the candidate 
in the Electoral Roll was a vital defect. He found that the nomi- 
nation of Mr. C. R. Das was in order, and declared him duly 
elected. 

The Petitioner filed this Election Petition averring that the 
defect in his nomination paper was only technical and pleading 
that, as Mr. C. R. Das could not have signed his declaration at the 
foot of the nomination paper after the nomination had been duly 
proposed and seconded as required by law, and that as his signature 
must have been put on blank paper* or forged, the nomination and 
election of Mr. C. R. Das may be declared to havt been duly 
nominated and elected for the constituency. 

During the trial Counsel for the Petitioner offered to accept 
the statement of Mr. C. R. Das* Mr. C. R. Das filed a written 
statement of facts signed by him. Mr. C, R. Das stated that he left 
for Coconada on December 20^1925, but that before he left Babus 
Bircndra Nath Samsal and Mabendra Nath Maiti had approached 
him and proposed to nominate him from Midnapore South N6rf-^ 
Muhammedan Constituency and that the day before he left, he 
accepted the proposal and signed some nomination papers in all its 
details including the dace which was to be the date appointed for 
the nomination, and that in pursuance of this arrangement Babu 
B^ndra Nath Samsal# filled up the nomination form and signed 

15 
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in the place set apart for the signature of the prop<Mer, and Babu 
Mahendra Nath Maiti put hb signature in the place meant for 
the signature of the seconder. Mr. C. R. Das stated also that he 
left instructions to appoint Babu Birendra Nath Samsal or himself 
(if Babu Birendra Nath Samsal^ was unwilling to be the agent) as 
hb election agent and deliver the same to the Returning Officer, 
after putting his signature under the clause "I hereby declare that 
I have appointed to be my election agent,” and that Babu 

Birendra Nath Samsal put in the word "myself” in pursuance of 
these instructions. The statement of fact was accepted by the 
Petitioner. 

Wc proceed to consider the merits of the case. The facts 
arc not disputed now. The only question being whether the nomi- 
nations of the two candidates were good or bad, we did not think 
it necessary to draw up any issues. The decision turns upon the 
interpretation of Rule 11(3) of the Bengal Electoral Rules. It 
runs as follows: — 

"On or before the date so appointed for the nomination 
of candidates, each candidate shall either in person or by his pro- 
ptuer and seconder together between the hours of eleven o’clock in 
the forenoon and three o’cltKk in the afternoon, deliver to the 
Returning Officer a nomination paper completed in 

the form prescribed in the Schedule III and subscribed by the can- 
didate himself as proposer and seconder, whose names are registered 
on the Electoral Roll of the constituency. 

The learned Counsel appearing for the Respondent has taken 
two legal objections to the petition of Rai Bahadur. It appears 
that after the nomination of the Petitioner was rejected, his election 
agents withdrew the deposit which has to be made under Rule 12. 
The contention is that Rai Bahadur accepted the decision of the 
Returning Officer and by withdrawing the deposit he is no longer 
a candidate,^ Under Rule 32 an Election Petition can be hied by 
any candidate or elector. It was argued that the word "elector” 
means an elector of the constituency since it would be ridiculous 
for an elector in one constituency to complain about any irregu- 
larity in another constituency. Wc arc dbp<»ed to agree but 
we may point out that the rule as ftjimed docs not place any limi- 
tation on the w(Mrd elector. The Rai Bahadur b still a tandidate 
fcpojrding to the definitkin of the candidate in Rule 30 (^) inas- 
much as he claims that be was duly nominated and that Us nomi- 
nation paper was improperly rejected. It may be again that the 
Petitbner accepted at first the deebion of the Returning Officer. 
If on conskWation, or under legal advice he thought that tlw deci- 
skm was wrong he cannot be precluded from quetioning the eketkm 
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merely because of die face that the deposit was returned to him. 
There is no question of estopel. We are considering his pinition 
on January 4, 1924. The deposit was there on that date and if it 
be found that he was duly nominated the case would be met by the 
Rai Bahadur redepositing the money. We hold that the' petition 
is maintainable. 

The second objection is that the nomination paper of Rai 
Bahadur is invalid on its face. There are four defects in it. The 
constituency for which the candidate was nominated is mentioned 
as "South Midnapore” while it should be "Midnaporc South Non- 
Muhammedan". The constituency in which the Rai Baiiadur was 
registered as an elector is described as "Munshiganj (Dacca) Rural” 
while it should be "Decca Rural Non-Muhammedan”. The name 
of the proposer is Srinath Chandra Das. It is put down as Srinath 
Chandra Das, and he signed as Srinath Das. The fourth 
defect is the omission of the Electoral Roll number of tlie candidate. 
The Returning Officer considered the first three defects technical, 
but the fourth vital. 

The mistakes in the description of the constituencies arc slight 
and we do not think that they could piossibly mislead anyone. In 
respect of third defect the learned C.ounsel has quoted the case of 
Mcxirhousc v. Linney (15 Q. B. D., page 27}) , where a nomination 
paper was held to be bad, by reason of the fact, that the elector subs- 
cribed as Charles Arthur Burman when he was entered on the register 
as Charles Burman. It was held that the discrepancy suggested that 
there might be two persons, one called Charles Burman and another 
called Charles Arthur Burman. The statute it was said however 
in Bowden v. Besby (21 Q. B. D., page 309), docs not require that 
the subscription shall identically correspond with the entries of the 
names on the register. In the present case the identity of the pro- 
poser with the name on the Electoral Roll is not truest ioned. A 
Bengali with the name Srinath Chandra Das might sigti himself as 
Srinath Das, or Srinath Chandra Das, The defect is very technical 
and carries no weight. 

We have to see whthcr the omission of the Electoral Roll number 
of the Petitioner is fatal or not. The learned Counsel for the Res- 
pondent quoted the case of Monks v. Jackson (I C. P. D., page 
683), fw the argument that the sututc must be followed strictly. 
The katute said that the nomination paper must be delivered* 
the candidate himself or by his proposer or seconder. It was held 
that the drfivery by an agent therefore, will not do. In «he pre- 
sent case the dispute is over the question whether it is e»ential that 
the form in SclMKhile III dKiuld be filled up in every particular at 
the time of delivery. Xhe case of Hobbs v. Mosey (I K. B. D., page 
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74), was quoted for the principal, that the court had to decide on 
the validity of the nomination paper itself. The English Law is 
thai the decision of the Returning Officer if disallowing the objec- 
tbn is final, but it is not so, if the objection is allowed. It is sub- 
jected to reversal on questioning the election (Parker 250 page). 
The Ballot Act lays down that no election shall be declared invalid 
by reason of non-compliance with the rules or any mistake in the 
use of the forms in the schedule, if it appears to the tribunal that the 
election was conducted in accordance with the principles laid down 
in the body of the Act. Commentators seem to agree that mis- 
takes in the use of forms will not invalidate an election. 

Turning to our law it has been recently held that the filling 
up of the date against the candidate’s name is not essential (Cal- 
cutta South, 1924). The case of the Presidency Division (also 
recently decided) , was referred to for the prop<wition that the 
nomination paper must be complete on the day of the nomination. 
As we read that decision the principle laid down was that the can- 
didate must be eligible to stand as a candidate. Only he did not 
know his Electoral Roll number. In the rules of 1920 it was not 
necessary to give this number. He procured the roll number and 
the Returning Officer was placed in possession of that fact before 
the scrutiny. It may be mentioned that no objection on this point 
was taken on the side of the RcspK)ndcnt at the scrutiny. The 
object of the information required to be furnished in the form is 
to allow the elector or the constituency an oppt»rtunity of testing 
whether the candidate is duly qualified elector. In this particular 
case we find that had the descriptions referred in the Rule 11(7) 
been affixed in a conspicuous place by the Returning Officer not only 
the necessary roll, but the name of the candidate (a Rai Bahadur) 
therein could have been traced therefrom with no more inquiry 
than would have been nccc.ssary, if the nomination paper had been 
beyond all criiicism. Wc are inclined to hold that, in the particular 
circumstances of the preamt case the Petitioner .should held to 
have complied with the provisions as to the completion of the nomi- 
nation form. 

Coming to the case to the Respondent it is pointed out by the 
learned Counsel that the rules do net lay down how the form is to 
be ctunpleted, and, in fact, in the rules the subscription of the can- 
vdiiiate as assenting to the nomination comes before the subscription 
of the proposer and the setxinder. It is urged, on the other hand, 
that odiole scheme is that the nomination should be in writing 
and l£ first s^ned by the proposer and the seconder, and then as- 
by the candidaUb It is argued that a verbal arrangement 
u 119 enough and, if allowed to prevail, might lead to absurdities. It 
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does not appear that die nomination paper has to be filled in at any 
particular time. It may be filled days before the nominatbn and 
it may even be presented to the Returning Officer before the 
date fixed for the nomination of the candidate. So that if Mr. C. 
R. Das and his proposer and secondei* had filled in the paper before 
he left fqr Coconada it would have been a good nomination paper 
when delivered on January 2, 1924 by his proposer and seconder 
to the Returning Officer. What he did was to sign the nomination 
paper after he accepted the proposal of his proposer and seconder 
and left it with the instructions to fill up the other particulars. 
The learned Vakil for the Petitioner has quoted the case of Harman 
1 '. Park (7 Q. B. D., page 369), to show that the nomination must 
be fully filled up before it is subscrilsed by any one. The case was 
distinguished in Oix t . Davies (2 Q. B. D., page 202) on which re- 
liance has been placed by the learned Counsel for the Respondent. 
Here the candidate’s name had not been put in when the proposer 
and the seconder signed the paper. It was held that if the signature 
of the proposer and seconder were taken for filling in the name of 
the c.mdidate that they did not intend, it Wi)uld be a different mat- 
ter, but that a nomination paper signed before it is properly filled 
up is not necessarily bad. The present ca.se is slightly different, 
inasmuch as the candidate signed first as signifying his assent, 
and then his proposer and seconder signed afterwards. The learn- 
ed Vakil asks .is to when the nomination was made? The nomina- 
tion takes place when the nomination paper properly completed 
and subscribed is delivered to the Returning Officer. The course 
adopted therefore by the Respondent was somewhat irregular but 
does not appear to be contrary to any provisions of law. We do not 
therefore think that the nomination was invalid. 

Our conclusion therefore is that the nomination of the Peti- 
tioner was valid and w'as wrongly rc*iccicd. Wc alst) held that the 
Respondent was duly nominated. The result *is» that the 
election of Mr. C. R. Das should be set aside and a fresh election 
ordered. 

In the circumstances of the case, wc recommend that the par- 
ties do bear their own costs. 

G. N. Roy 
G. B. Mumford 
GiRtNORA Nath MuKEftjn* 



UNITED PROVINCE LEGISLATIVE COUNCIL 
MUTTRA DISTRICT (N.M.R.) 

KUNWAR HUKUM SINGH (Pe/itiom-r) 
versus 

RAI BAHADUR BABU RAM NATH BHARGAVA 

(Respondent) 

In order to nuke a person an agent of a candidate^ it is necessary that 
he must have worked with the knowledge or connivance of the candidate. 

A District Magistrate is entitled to encourage a jxTson to stand as a can- 
dulaic for the Council, so long as he dexs not use the influence of his official 
|Kisition to K’curc his return. 

Tlw law docs not strike at the legitimate influence and a candidate is en- 
titled to the legitimate influence of his ptisition and status. 

At the outset we wish to comment on the unsatisfactory chrac- 
ter of the list of particulars accompanying the petition. The peti- 
tioner was directed to supply better particulars, but he failed to do 
so. On the day fixed for hearing the absence of proper particulars 
was pointed out to us. We think we should have been justltied at 
that stage in confining the Petitioner to the allegations in respect of 
which he had furnished the particulars required by Rule 3 3(2), but 
as some days were due to elapse before the Respondent’s evidence 
could be heard, w^e decided to give the Petitioner a final opportunity 
to furnish the required information subject to the payment of 
damages to the Respondent. This he reluctantly did. 

Certain charges of undue influence were made about which the 
learned Con^ntssioners rcmark'cd^ — 

cfvmclusion we would remark that the evidence on which 
the Petitioner has based the above allegations of undue influence on 
voters at the poll is of the flimsiest nature and quite unworthy 
of credence.” 

Other allegations of personation, etc., were also disbelieved. 

The Respondent was chargetf with the publication of false 
statements in a handbill which is marked as Ex. 1, The heading 
tilhs”Order of the respected Malviya Ji, the only leader, unparallel- 
ed founder of the Bharat Varsha Sanatan Dharma Sabha,” This is 
loliowid by the iniunctions, **Do not vote for Hukum Singh,” 
”Do not be deceived.” The suggestion is that it was an iniunetbn 
to the voters from Pandit Madan Mohan Malviya not to vote for 
Thakur Hukum Singh. 
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The Respondent denies that he paid for or knew of this hand* 
hifl- Madan Mohan, a press owner says that one Shyam Lai Jharia 
got the handbill printed for the Respondent. After discussing the 
evidence the {earned Commissioners held as follows — 

"We are not satisfied that the handbill was printed at the order 
of Shyam Lai Jharia. Conceding that’the person who got it printed 
was one of his supporters, it by no means follows that that person 
was an agent of the Respondent as defined by Rule JO (a). The 
knowledge or connivance of the Respondent in the matter of this 
handbill has not in our opinion been proved." 

The Commissioners further found that the bill did not con- 
tain such false statements in relation to the candidature of the Peti- 
tioner as were reasonably calculated to prejudice the prospects of 
his election. 

Certain charges of undue influence having been brought to bear 
on the voters by Mr. Fremantle the District Magistrate were brought 
by the Petitioner. After discussing the evidence the Omimissioners 
held as follows- — 

"In April 1923, the Chairmanship of the District Board was for 
the first time made over to a non-official. It was but natural that 
the Collector should be interested in seeing that the new District 
Board started under fair auspicies, and though we consider that Mr. 
Fremantle would have been better advised to have stcx>d aside and 
refrained from giving any advice in the matter of the Chairman- 
ship, it is nor the District Board election which is in issue here, and 
it would be in our opinion a very far-fetched and unreasonable 
proposition to hold that Mr. Fremantle’s action in suggesting pri- 
vately to Pandit Radha Kishen to withdraw from the contest materi- 
ally affected the result of the election to the Council eight nionths 
later. Mr. I'rcmantlc’s action did not amount to more than help- 
ing to put Babu Ram Nath in a position of influence which might be 
useful to him. It might with equal logic be urged that*tlic recom- 
mendation for or bestowal of a title on a prospective candidate would 
be an exercise of undue influence. The law docs not strike at the 
root of influence. A candidate is entitled to the legitimate influence 
of his position and status. The fact, therefore, that Babu Ram 
Nath, possibly with Mr. Fremantle’s help, attained to the influential 
position of Chairmanship of the District Ek>ard cannot in our opinion 
be regarded as an exercise of undue influence on Mr. Fremantle’# « 
part in connection with the Council election unless Babu Ram Nath 
is shown to have abused his position as Chairman in that election.’’ 

An examination of the Petitioner’s evidence makes it clear 
that the allegations with which he came into court are little nriore 
than the figments of a RHfntality which if prone to look upon even 
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the most harmless acts with the eyes of suspicion and to make a 
grievance out of the most ordinary occurence. 

The result is that we find that the election is not liable to be 
declared viod and that the Respondent has been ^uly elected. 

We recommend that the petition of Thakur Hukum Singh 
be dismissed and that he be 'directed to pay the costs of the Res- 
pondent which wc assess at Rs.2.275. 

' H. Nelson Wright 
V. £. G. Hussey 
G. C. Badhwar 


UNITED PROVINCES LEGISLATIVE COUNCIL 
MUZAFFARNAGAR (M.R.) 

NAWABZADA MUHAMMAD EJAZ ALI KHAN {Petitioner) 

versus 

KHAN BAHADUR KUNWAR 1-NAYAT ALI KHAN 

(Respondent) 

The Cxirtimissioncr^ arc not competent to inejuire into the pica of the 
jKtiiion Inring barred by limitation, after petition has l^een admitted 
by the Governor. 

A statement that the voters would be the object of divine displeasure, if 
they voted for the rc^jxindent, would amount to undue influence. 

The allegations made by the Petitioner were denied by the 
Respondent, and on the issues the learned O>mmissioncrs found 
as follows: — We hold that personation has been proved in case of 
Mir Khan deceased and that his brother Chhajju voted in his name. 
As it is not proved that the Rcs|x>ndent or his agent connived at 
the personation, we find that this case falls within Schedule S, 
part 2, Rule 2 of the Electoral Rules. 

After discussing the evidence on the second charge of per- 
sonation the learned Commissioners held — 

"After a careful consideration of the evidence wc hold that 
it is proved that voter No. 196, Nabi Bakhsh was personated by 
some unknown person, and that ?s identificatiem at Jansath were 
being made by agents of the Respondent Kunwar Eiuyat Ali Khan, 
•awho himself was present, we hold that such personation was com- 
mitted with the connivance of the Respondent or his agent.” 

third count ufider the head of personation is that pen* 
sonation was committed by some person voting as Nabi Bakhsh, 
son of Hamid of Nagb Buzurg — a name which appears at No. 759 
in the Electoral Roll, though no such penon actually exists. 
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On the last hearing of the case the Respondent produced a nun 
who gave his name as Nabi Bakhsh, son of Hamid of Nagla Buzurg, 
sHbo says that he voted at the last election for the Respondent. 
The thumb impression of this witness was taken in court and has 
been found by the finger-print expert totally with the thumb 
impression on Ex. 7, which purpofts to be the signature slip of 
Nabi Bakhsh, son of Hamid, voter No. 759. 

The signature of the attesting witness on this signature slip 
appears to be remarkably like the admitted signature of the 
Respondent, and Sher Muhammad Khan deposed that the signature 
was the Respondent’s. Accordingly we examined the Government 
Examiner of Questioned Documents, who, after comparison 
of this signature with several admitted signatures of the Respon- 
dent, has pronounced it to be that of the Respondent. Tire Res- 
pondent has examined Mr. Charles Hardless who pronounced the 
signature on Ex. 7 not to be that of the Respondent . Of the evi- 
dence of the two experts we consider that of Mr. Brewester to be 
more reliable and convincing. We are satisfied that Ex. 7 docs 
bear the signature of the Respondent. There is no reason why the 
so-called self-styled Nabi Bakhsh was not produced at the earlier 
stage of the proceedings. He himself admits that in receipts for 
rent he has described Nabi Bakhsh, as son of Muhamadi, but says that 
though his father’s real name is Hamid, he is also called Muhamadi. 
We think it unlikely that his father’s name is really Hamid, and we 
cannot place any reliance on his uncorroborated evidence, more 
especially as the petitioner had no opportunity of contradicting 
it. 

The Respondent denies that Ex. 7 bears his signature, and also 
denies that he went into the verandah of the polling station; but 
on this point he is contradicted by h« own witness Nawab Jamshed 
Ali Khan and Sakhawat Haider. If the denial of the signature b 
false, as we hold it to be, it follows that false personayon was com- 
mitted, and we hold that the Respondent was guilty of personation 
under Rule J, part 1, Schedule 5, while the witness Nabi Bakhsh 
committed a corrupt practice under part 2 of that schedule. 

We think that it b proved that Muhammad Faruq did address 
voters at Jansath station in terms that were likely to make igno- 
rent and superstitious persons Ito believe that they would be tlw 
objects of divine dbpleasure if they voted for the petitbner. 

Action of thb kind undoubtedly falls within the category ot* 
undue influence. The evidence before tts, docs not, however, show 
that Muhammad Faruq acted with the connivance of the Respon- 
deat. We therefore find that the action of Muhammad Faruq 
fidk under Section 1, part 2, of Schedule 5, of the Electoral Rules. 

Id 
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We find it proved that Respondent's voters were fed at the 
house of Rahmat Uahi Khan. This evidence has not been rebutted 
by the Rnpondent. It has also not been diown that treating was 
done with the connivance of the Respondent. Hence we hold 
that the actbn of Rahmat Ali Khan falls under Rule 1, part 2, of 
Schedule S. 

We recommend to His Excellency the Governor that the elec- 
tion of the Respondent be declared void. 

The Petitioner’s costs which we assess at Rs.2,000 should be 
paid by the Respondent. 

H. Nelson Wright 
V. E. G. Hussey 
G. C. Baohwar, 


UNITED PROVINCES LEGISLATIVE COUNCIL 
MUZAFFARNAGAR M. R. 

(2ND CASE) 

KHAN BAHADUR MUZAFFAR ALI KHAN (Petitioner) 


versus 


1. NAWABZADA E lAZ ALI KHAN 

2. MUHAMMAD AKRAM KHAN 


j- (Respondents) 


Th« respondent is entitled to know the names of the persons who were 
fed in a charge of treating. 

A large number of charges were made in this case, but after a 
prolonged enquiry in which the evidence produced on both sides 
was disbelieved, all the charges were disbelieved on evidence. 

There was a general charge of treating of voters by the Res- 
pondent in alK the polling stations and their conveyance to the poll 
in hired cars, and, as a corrolary, the falsity of the Respondent’s 
return of election expenses owing to the absence of any mention 
in it of such expenditure. 

The supplying of voters with food finds mention in para- 
graphs 4, 12 and 17 of the particulars attached to the petition. In 
|Mira> 4 one Abdul Hai is alleged to the petition. In para. 4 one Ab- 
dul Hai is alleged to have supplied meals to tenants of Qad>a Pur 
zi and surrounding villages. Paragraph 1 2 deals with 
the supply of meals to voters at the p<^mg statkin of Kairana. 
The alk|;atkm in paragraph Id is that the Hon’Ue Lala Sukhbir Singh 
hi and ki^t in Im own house for a night before the poll about 125 
futers. Paragraidi 17 is a general sutement as to the prevalence of 
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treating at ail the polling stations. 

We were not prepar^ to entertain and inquire into such vague 
assertions without particulars being furnished, and for reasons al>| 
ready stated we decided to allow the Petitioner an opportunity of! 
providing fuller details, an order to this effect being pa^d on I 
December 1. On December J, Petitioner’s counsel supplied what* 
he called "further particulars." These, however, consisted of little 
else but the names of the villages in which the voters who were 
treated resided, and such phrases as "nearly all the voters of Res- 
pondent belonging to” and "about 12 J voters” were employed to 
designate the persons treated. 

The court found that this was not a proper compliance with 
the order of December 1, 1924, and held that the Respondent was 
entitled to have particulars as to the names of the voters who were 
fed. Accordingly on December 12, a list was supplied giving the 
names of 1 62 villagers who had been fed. 

The charges were disbelieved after a discussion of the evidence. 

The result is that we recommend that the petition be dis- 
mis-sed. 

We further recommend that the parties bear their own costs. 
We make this recommendation in order to mark our strong dis- 
approval of the manner in which the Respondent has endeavoured 
to meet the charges brought against him by the production of 
evidence which is not, in our opinion, capable of being believed. 

H. Nelson Wright 
G. C. Badhwar 
Tej Narain Mulla 


BENGAL LEGISLATIVE COUNCIL 
PRESIDENCY DIVISION LANDHOLDERS 

MAHARAJA SIR MANINDRA CHANDRA NANDY, K.CLE. 

(Pe/i/iomr) 

versus 

HON3LE MR. PRAVASH CHANDRA MITTER, C.LE. 

{Ketpondent) 

Nominackm is the firit stuge of The d^u with icfumct to 

wlikii the question of the eUgihUtty of a cao4tdate t$ to be deiermiticd ti 
the date fixed for the noitiioitaont and if on that dace a candidate if not 
ehgtye, hit nominatiOfi pefee mmt be rejected. The object td ibt 
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•cfuttny bf the. Returning Officer u to tee whether the nomhutioa vat 
valid on the day on which it was nude. 

The facts as set out in the petition are that the Petitbner was 
a member of the Council of Sute and on October 7, 1923, resigned 
his seat on the Council by a telegram and a letter addressed to His 
Excellency the Viceroy and Governor-General of India. 

The telegram was received in Simla at II -IS a.m. on October 
7, and His Excellency’s orders accepting his resignation were passed 
on the 1 0th. 

The date fixed by Government for the presentation of the 
nomination paper of the candidates for election to the Bengal 
Legislative Council was October 8, and on that date the Maharaja 
delivered three nomination forms to Mr. Lindsay, the Commissioner 
of the Presidency Division, who was the Returning Officer for the 
Presidency Division Landholders’ Constituency. 

On October 9, the Maharaja sent another telegram to the 
Viceroy for communication of the acceptance of his resignation to 
the Returning Officer. 

On October 10, his resignation was formally accepted by His 
Excellency and a notification of that date was published in the 
Gazette of India of October 13. 

On October 1 1, the date fixed for the scrutiny of the nomina- 
tion papers by the Returning Officer, an objection to the Maharaja’s 
nomination was raised on behalf of the Respondent that the Maha- 
raja was not eligible for election on the date of filing the nomination 
papers, as his resignation had not been accepted by the Governor- 
General and he was still a member of the Council of state. The 
Returning Officer thereupon made the following endorsement upon 
the nomination paper — 

"I must refuse the nomination of this candidate, the Maharaja 
of Kassimbazar. Under Section 93 of the Government of India 
Act the sea, in the Council of State becomes vacant on the accept- 
ance of the resignation of the member. The Maharaja wired his 
resignation on 7th instant and also sent a letter on that day. The 
only evidence of the acceptance of the resignation is telegram from 
Simla, from the Secretary Legislative Department, dated 1 0th 
insunt. If this evidence is accepted, I must hold that the resigna- 
tion takes eff^t from 1 0th instant, and that on 8th instant when 
•the nomirution papers were filed, the Maharaja was still a member 
of the Council of State. Accordingly at the time of his nomina- 
tion, he was not eligffile for election, cf.. Rule 3(1) (c) and so 
^ provisions of Rule 1 1 were not complied with, llie nomina- 
lly is therefore refused under Regulation 2!(i} and (3)” 

As diere was no other candidate, the P^etuming O&cer furo- 
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ceeded to declare Mr. Micter dulf elected and his name was publidi* 
ed in tlw Calcutta Gazette. 

The main point for our determination is whether the question 
of the eligibility of the Maharaja for election is to be decided with 
reference to the date of the presentation of his nomination paper, 
October 8, or to the date of scrutiny by the Returning Officer, 
October 11. 

Mr. Chaudhuri who has appeared on behalf of the Maharaja 
contends that his resignation of his office in the Council of State 
had been tendered on October 7 and was accepted by the Governor- 
General on October 10. Therefore at the time of the scrutiny on 
October 11 the statutory bar contained in Rule l(/)(r) of the 
Electoral Rules of 1923 had been removed. The learned Counsel 
has referred to the regulations framed under Rule 1 3 of the rules 
with particular reference to Regulations XX and XXl. Regulation 
XX provides for the scrutiny of nominations in the presence of the 
parties or their agents while Regulation XXI provides for the exami- 
nation of the nomination papers by the Returning Officer who "shall 
decide all objections which may be made to any nomination and may 
either on such objection or on his own motion, after such summary 
enquiry, if any, as he thinks necessary, refuse any nomination on any 
of the following grounds— 

(/) that the candidate is ineligible for election under Rule 3 
or Rule 6, or 

(«) that there has been any failure to comply with any of 
the provisions of Rule 1 1 or Rule 1 2”. 

Learned Counsel says that what the Returning Officer has to 
see in regard to Rule 5 is whether the candidate is eligible for 
election. He has not to see whether he is eligible for nomination. 
The date of scrutiny is the date with reference to which the 
eligibility of the candidate for iHection is to be determined. 
Further under Rule 3 a person shall not be eligible fof election as a 
member of the Council if the labours under certain disqualifica- 
tions, one of which is that he is a member of the Council, or of 
any other legislative body constituted under the Act and has made 
oath or affirmation as such member. The Maharaja had admittedly 
made the oath as a member, bu» it is argued that on the date of the 
scrutiny he had ceased to be a member of the Council of State and 
therefore, though he might po^bly be said to be ineligible on abn* 
date on which the nomination paper was presented, the acceptance 
of his resignation on October 10, the day before the sprutiny, 
removed the disqualificatbn. By a party of reasoning a person 
qualified on the date of nomination might be found to ^ disquali- 
fied on tl» date of scrutiny. 
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Learned Counsel further contends that in any case the n^re 
tender of the resignation was in itself sufficient to vacate the seat 
as there is no rule under the Government of India Act under which 
the Governor-General is empowered to refuse a resignation. A 
member of an elected body ,stood on a footing different from a 
public officer who was required to observe certain formalities such 
as making over charge of his office. 

Sir Bcnode Mitter who has appeared on behalf of the Res- 
pondent contends that the mere fact of the resignation having 
been tendered docs not of itself vacate the seat. Section 93 of the 
Government of India Act says that " a nominated or elected member 
of either chamber of the Indian Legislature may resign his office 
to the Governor-General .... and on the acceptance of the re- 
signation the office shall become vacant.” The same provision is 
made in Section 64 of the Government of India Act where the 
resignation must be "duly accepted”. The power to accept resig- 
nation implies also the power to refuse it. It would follow there- 
fore that a member whose resignation had not been accepted conti- 
nues to be a member until its due acceptance by the Govrnor- 
Gcneral. The Maharaja thus continued to be a member of the 
Council of Slate till the acceptance of his resignation on October 
10 . 

Learned Counsel further contends that the eligibility of a candi- 
date depends on whether he was, as a fact, eligible on the date of the 
nomination. Election is a continuing process in which the nomi- 
nation is the first step. The nomination is the foundation of a 
candidate’s right to go to the poll and Is an integral part of elec* 
tion. Scrutiny Is for the purpose seeing that what was required 
to be done had been done. Rule 11(1) says: — "Any person may 
be nominated as a candidate for election under these rules." Rule 
11(3) provides that a candidate must assent to the nomination and 
must at tfiai particular point of time have the capacity to accept 
the nomination and under Rule 11(3) he must also have the 
capacity of nominating election agent to act for him. The Maha- 
raja, it is urged, had not die requisite capacity and was therefore 
ineligible at the time of nomination. It is further argued, that the 
date of the scrutiny of the norqination papers as laid down in 
Regulations XX and XXI is not the governing factor in consider- 
,;i)g the eligibility of dhe candidate. He must be eligible at 
the time of the nomination and if he has not the necessary qualifica- 
tions then, he caniuit acquire them between the date of the nomina- 
tion and the date of the scrutiny. 

yffe are of opinion that under the provisions of Rule 11 the 
<£iGt with reference to which the question of the digibtlity of a 
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candidate for election is to be determined is the date fixed by Go> 
vemment for the nomination, and if on that date a candidate is not 
eligible, his nomination paper must be refused. The object of the 
scrutiny by the Returning Officer is to see whether the nomination 
was valid on the date on which it was made. The nomination is 
an integral part of the election and it cannot be supposed that a 
person who is ineligible on the date of the nomination can, in the 
interval between the nomination and the scrutiny, acquire new 
rights or that the acquisition of such rights would be sufficient to 
do away with his preexisting disqualification. 

Various disqualifications which will render a candidate in- 
eligible for election are given in Rule Rule 5 (i) (r) de- 

clares a person ineligible for election if he is member of the Council 
or of any other legislative body constituted under the Act and has 
made oath or affirmation as such member. In the present case it is 
admitted that the Maharaja had made oath as a member of the 
Council of State. It is also conceded that his resignation wa.s not 
accepted until October 10, though the date for the presentation of 
the nomination paper was fixed for October 8. It is therefore plain 
that on October 8 the Maharaja was still a member of the Council 
of State and he was therefore ineligible under Rule 11(1). The ar- 
gument that the mere tender of his resignation authomatically termi- 
nates his office docs not seem to us to be well founded. If it had been 
so, the words used in Section 9) and 64 of the Government of India 
Act which require acceptance by the Governor -General of the resig- 
nation as a condition precedent to the vacating of the office would 
be mere surplusage. 

We are of opinion therefore that the nomination paper of the 
'Maharaja has been properly rejected by the Returning Officer 
and that Mr. Mitter the returned candidate, has been duly elected. 

We estimate the total amount ofc costs payable for the hearing 
at 40 gold mohurs and we recommend that that sum b^ fRiid by the 
Maharaja to Mr. Mitter. 

A. J. Chot/ner 
D. C. Patterson 
Girjnora Nath Murerjee 



INDIAN LEGISLATIVE ASSEMBLY 
PUNJAB LANDHOLDERS 

S. JAIDEV SINGH (Petitioner) 
versus 

B. UJAGAR SINGH and others (Respondents) 

and 

M. MUHAMMAD INSHA ULLAH (Petitioner) 

versus 

B. UJAGAR SINGH and others (Respondents) 

Rfguhtiom framed under the rules have the force of law in India. 

The ri^ht of voting is a prcvelcge as distinguished from a duty and 
when a statute lays down regulations and formalities for the exercise of 
a prevelcge, a rigorous observance of the same is taken to be intended by the 
legislature and is considered essential. 

The trial of the petition resolved itself into a scrutiny of the 
ballot papers, and determination of the validity of the votes claimed 
or objected to by the parties. 

The real dispute in the case centers round ballot papers which 
were let out of account by the Returning Officer, but which the 
Petitioner wants to be looked into. 

As regards the 36 ballot papers falling under No. (1) in 
list A, which were received in envelopes without any covering letter, 
the position is briefly as follows. The voting being by post, the 
voters had to send in their votes to the Returning Officer accord- 
ing to Regulations 43 to 45 of the 'Regulations relating to the 
nomination and election of members of constituencies in the Punjab 
to the Legislative Assembly’ (t>ide regulations published under 
Notification No. 128 at page 129 of the Punjab Gazette Extraordi- 
nary, dated August 28, 1923). According to these regulations the 
vvoter is required to mark his vote on the ballot paper sent to him 
and enclose the ballot paper in an envelope. Along with this en- 
vel(^ jjse is required to send in a covering letter bearing his signature 
and Sectoral number and authenticated by a Judge or Magistrate 
in the manner specified in Regulation 5 5. The voter is required to 
put the closed (mvdope containing hh marked baUot papor and the 
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covering letter in another envelope and then send the letter by 
post or otherwise, so as to reach the Returning Officer on the day 
preceding that fixed for counting of the votes. According to the 
Returning Officer’s declaration, the ballot papers falling under 
(1) in list A were received in closed envelopes, but the envelopes 
were not accompanied by any covering letter at all. The 8 ballot- 
papers falling under (2) in the same list were not received by him 
till the day fixed for counting of the votes. Consequently, these 
ballot papers were not looked at by him and were left wholly out 
of account, according to Regulations 43-45. 

As regards the 36 ballot papers received without any covering 
letters, the contention on behalf of the Petitioner Jaidev Singh is 
that the covering letters are probably in the inner cnA'-elopcs along 
with the ballot papers and that the Returning Officer should have 
opened the inner envelope to see if the covering letters were there. 
It was conceded that the voters did not strictly comply with 
Regulation 45 in not keeping the covering letter outside the en- 
velope containing the ballot paper; but it was urged that the regula- 
tions referred to above are only 'directory* and not 'mandatory* 
like the electoral rules themselves. In support of this argument 
wast cited the well-known English case 'Woodward vs. Sarsons in 
which it was held that certain rules in the schedules of the Ballot 
Act were 'directory* as opposed to the 'absolute enactments* in the 
body of Act itself, and that while the latter have to be strictly 
complied with, it is sufficient if the 'directory* enactments are 'sub- 
stantially* complied with. We do not, however, think that there is 
any real analogy between the rules and the regulations relating to 
the Legislative Assembly elections on the one hand and the English 
Ballot Act and the rules given in the schedule of that Act. In 
Section 28 of the English Ballot Act of 1872 the provisioas of the 
schedules are referred to as 'directory* bnd on considering the scheme 
of the Act and the schedules, the Judges held in Woifdward vs. 
Sarsons that the rules given in the schedules, 'for the most part, if 
not invariably, point out the mode or the manner of doing what 
the sections enact shall be done.* A perusal of the rules and re- 
gulations relating to the Legislative Assembly will show that the 
regulations cannot be looked uptm as mere directions for carrying 
out-what is edntained in the rules themselves. The rules as weU 
as die regulations arc framed by the same authority, viz,, tHe** 
Governor-General and is laid down in the notification relating to 
tl» regulations that they ‘shall apply’ to the conduct of elections of 
members to the Legislative Assembly. The regulations ctmuin 
many important provisions as regards the conduct of the elections, 
correspomiing to those which are contained in the English Ballot 
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Act iMelf (cf., Regulations 16 and 17 with Sectkm 2' of the 
Ballot Act) . The regulations appear to have been separated from 
the rules simpljr to facilitate the making of provisions suited to the 
varying conditions and requirements of the ditferent Provinces in 
India and not because of their having less force or validity than 
the rules themselves. 

The points in respect of which the rules in the schedule of the 
Ballot Act were held to be merely directory in Woodwards versus 
Sarsans were comparatively minor points, e.g., whether it was essen- 
tial for a voter to make an exact cross against the name of the candi- 
date, or whether a mark approximately like a cross or answering 
the same purpose would suffice and so forth. The point at issue 
before us, viz., whether it was or was not essential for the voter 
to keep the covering letter outside the envelope containing the 
ballot paper cannot, in our opinion, be looked upon as a trivial one. 
The covering letter is intended to identify the voter and plays as 
important parts in the system of voting by post. Without the 
covering letter there would be nothing to show to the Returning 
Officer that the envelope containing the ballot paper came from a 
registered voter at all. The Returning Officer could not have open- 
ed the inner envelope to sec if the voter had by misuke enclosed the 
covering letter in it along with the ballot paper; for that would 
have violated the secrecy of the ballot, — a cardinal principal of the 
system of voting by ballot. Regulations 46 and 47 lay down that 
the Returning Officer is to put into the ballot box only those 
envelopes which arc accompanied by proper covering letters. These 
envelopes alone arc opened in the presence of the candidates and can 
be taken into account in declaring the result of the poll (idde 
Regulation 48). It was urged that the Returning Officer would 
have to open the inner envelopes, at any rate, at the time of making 
out the account of ballot papers, as laid down in Regulation 48 ; but 
it seems ol;vbu$ from the rule that this may have to be done only 
after declaring the result of poll, when the paper are despatched 
to the Deputy Commissioner for safe custody. The fact has no 
bearing on the result of poll. It was finally urged that the electoral 
iruies simply say that the voting shall be by ballot (vide Rule 14(4) 
lof the Legislative Assembly rules apd do not specifically lay down 
•(like Section 2 of the Ballot Act) that the voting shall be secret. 
jBbt the wstiM'in o jf voting hy-^hallot in itself i^li^ j^recy. A 
TOfetenaT tb Regulations 12, IJ, 16 and 17“ wltf leave doubt 

i^t the secrecy is intended to be as essent^ in India as in England. 
It B obViOusly RandytTSdee of $ e cr e c y~tiiat Reg^wia 45 lajj^ down 
that t}» ballot paper dsould be closed in an envelope and the cover- 
ing lettor along with that envelope put in^another outer envdope. 
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Otherwise this daborate procedoiv would be perfixtly meaningless. 

Regulation 41 clearly bys down that Regulations 42 to 48 diall 
apply to dectbns for the iandludders' constituency. Regulations 
43 to 41 which prescribe the procedure to be follow^ by the voters 
are in a mandatory form and a copy of these is supplied to the voters. 
There is, therefore, no excuse for any voter for not complying with 
these regulations. In the face of the clear and mandatory provisions 
of the regulations it is not open to us to treat them as mere 'direc- 
tory’ and condone non-compliance with the same. Such a procedure 
would be opposed to the well established principles of interprcia- 
tion of statutes and would result in uncertainty and confusion. Re- 
gulation 41 lays down that 'account will not be taken of the ballot 
paper in the closed envelope unless the covering letter, which ac- 
companies it, bears on it the signature and electoral number of the 
elector and is countersigned and sealed with the seal of his office by 
the attesting officer.' It was urged that this rule makes no specific 
provision for the case where there Ls no covering letter at all. But 
we do not think there is any force in this contention. According 
to Regulation 41 the only ballot papers inclosed envelopes, which 
can be taken into account, arc those which arc accompanied by 
properly authenticated covering letters. The others arc all to be 
excluded and envelopes received without any covering letters also 
clearly fall under this category. In the case of these envelopes 
which are accompanied by covering letters but the covering letters 
arc not duly authenticated an exception is created by Regulation 47 
and they are treated as tendered ballot papers — so as to be subject 
to scrutiny by an Election Court. But there is no such provision 
for envelopes containing ballot papers which are not accompanied 
by any covering letter at all. TTie result is that those ballot papers 
in closed envelopes, which are not accompanied by any covering 
letters, cannot be taken account of •even by us. It was urged that 
Regulation 37 alone gives the cases in which a ballot’paper shall be 
rejected. But Regulation 37 refers only to those cases where the 
ballot papers are actually scrutinised by the Returning Officei . 
Regulation 43 and 45, on the other hand, refer to cases where the 
ballot papers in the closed envelopes are left altogether out of ac 
count owing to non-compliance with the regulations. 

It was argued that the above interpretation would mean 
gmc hardship and that in the case of university elections the pt««b> 
tice is to open envelopes which are not accompanied by covering 
letters. As regards the {ortaer thh is not the only case wl|ere non- 
compliance with regulations results in a heavy penalty. What may 
appear to be comparatively tri£Ehng errors, would make a vote invalid 
uedo' Reguktmn 37. * llie right of voting is a privilege— at dis- 
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^guithed from a duty and when a statute lays down regulations 
and formalities for the exercise of a privilege, a rigorous obser- 
vance of the same is taken to be intended by the Legislatiue and is 
considered essential (cf. Maxwell; Interpretation of Statutes, 5th 
I edition, pages 599-600). As to university eiectbns, we do not 
know exactly what are the reflations governing the same and, in 
any case, the practice in those elections cannot be of any help in 
the face of clear regulations on the point at issue before us. W^e 
hold accordingly that the 36 envelopes received without covering 
letters were rightly left out of account by the Returning Oficer 
and cannot be looked into. 

We come next to the 8 envelopes, which are not received by 
the Returning Officer on December 5 — the day preceding the date 
fixed for counting of votes — and were, therefore rejected under 
Regulation 43. It was argued that these envelopes did reach Lahore 
on December 5 and that the Returning Officer should have made 
special arrangements to receive them from the Post Office. Froni 
the post marks, these envelopes appear to have been delivered on 
December 6th. There is nothing before us at present to show that 
the letters did reach Lahore on December 5; but even assuming 
that the Petitioner is in a position to prove this (we were told that 
evidence on the point could be produced, if the argument was 
accepted) , we find ourselves quite unable to accept the contention 
that it was the Returning Officer’s duty to make special arrange- 
ments to receive them. There is absolutely nothing in the regula- 
tions to support this contention. According to Regulation 45, a 
voter may send the ballot paper by post or otherwise. It is, how- 
ever, his business to see that it reaches the Returning Officer on the 
due date (cf. Regulations 43 and 45). Even if the envelopes were 
lying in the Post Office, there was no obligation on the Returning 
C^ccr to make special arrangements to take delivery from the 
Post Office.^ The P(Mt Office, in the present instance, was clearly 
the agent of the Petitioner and not of the Returning Officer. Regu- 
lation 43 lays down chat 'no account will be taken of the ballot 
paper unles it is received by the Returning Officer not later than 
the day before that fixed for the counting of votes.’ The envelopes, 
in the present instance, were admittedly not received on the due date, 
and were, therefore, in our opinion, rightly left out of account by 
tjh^.Retuming Officer. 

We may add that we have heard the Government Advocate also 
on the above points and he supported the conclusion we have reach- 
ed. 

As regards the ronatning ballot paper in dispute the number 
of votes, which are eithar claimed or Ejected to by the parties, 
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are as follow: — 


Claimed 

Objected 

Objected 


re; 

rCf 


Ujagar Singh 

Mohammad 


• 

Insha Ullah 

Jaidev Singh 

7 2 

1 

Mohammad Insha Ullah 

2 


Ujagar Singh 

2 



Respondent Ujagar Singh had a majority of 13 votes over 
Jaidev Singh and 14 votes over Muhammad Insha Ullah. It is» 
therefore, clear that even if the above claims and objections arc 
decided in favour of the Petitioner, Respondent Ujagar Singh will 
still have a majority of lawful votes, and the result of the election 
will not be affected, In any way. We arc clearly of opinion that 
the five ballot papers falling under (3) in list A, which were classed 
as 'tendered* votes under Regulation 47, can be scrutinized by us 
and the ballot papers on which there is some writing from which 
the voter can be {prima /^r/e) identified, must be held to be in- 
valid, But we consider it unnecessary to enter into any detailed 
discussion of these points, as the result of the election cannot be 
affected by the decision with regard to these ballot papers. 

On the above findings, it is clear that both the petitions must 
fail. Wc report accordingly under Rule 45 that B. Ujagar Singh 
Respondent was duly elected and that the petitions should be dis- 
missed. 

As regards costs, the points in dispute were technical and .some 
of them arguable. In view of the comparatively narrow majority, 
it cannot be said that the Petitioners had no justification at all for 
lodging the petitions. In the circuqistanccvs, the costs need not be 
heavy. Each of the Petitioners should pay Rs. 250*oply as costs 
to the Respondent Ujagar Singh, 

M, V. Bhioe 
J, M. Macray 
a C Ralu 
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RAJA GHAZANFAR ALI (PeMioner) 
versus 

CHAUDHRI BAHAWAL BAKHSH {Respondent) 

The Electoral Rules requires particulars to be given as regards any cor- 
rupt practices alleged in the petition, but are silent as regards the form of 
petition and the procedure to be adopted when a scrutiny is demanded 
The petitioner in a claim for scrutiny was allowed to inspect the ballot 
papers when he had alleged that certain votes of his were wrongly rejected 
and certain votes in favour of his rival candidate were wrongly accepted, and 
filed an affidavit in support of this allegation. 

The Petitioner claimed that he was entitled to a scrutiny on 
the allegations made in support of which he filed an affidavit. (The 
Returning Officer wrongly rejected certain votes in his favour as 
invalid and wrongly counted certain votes in favour of the Res- 
pondent as valid. Also that two ballot papers were missing and 
the election was void for uncertainty) . He contends that it was im- 
possible for him to give further particulars until a scrutiny was 
ordered and until he had an opportunity of inspecting the ballot 
papers properly. The following preliminary issues were, therefore, 
framed, and argued first: — 

1. Should the Petitioner be required jto give further parti- 
culars (c.g„ the number of votes for petitioner declared invalid, the 
grounds on which they were declared invalid, etc.,) with respect to 
the allegation^ in paragraphs 4 and J of the petition at this stage? 

2. Is the Petitioner entitled to a scrutiny on the allegations 
made in paragraphs 4, f and 7 of the petition as they stand at pre- 
sent? 

The electoral rules require particulars to be given as regards 
any corrupt practices alleged in the petition but are silent as regards 
the form of the petitbn and the procedure to be adopted when a 
scradny is demanded, .though the rules evidently contonplatt a 
H^tiny petition (cf. Rule 44(r) and Regulation 37(2) widi 
respect to the Sections to the Legislative Assembly) . Counsel for 
die Respondent has relied upon the English practice acctMrding to 
which ead) party has to deliver before trial a 'list of votes intended 
to be objected to and of the heads of objection to each such vote* . 
(tdde Rogors on Electbns, 19tfa editkm, voltbie II, page 298) . But 
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the Engli^ practice is supported by a specific rule on the point (snr 
Rule 7, Election Peition on rules) . The present petition cannot ob- 
vioudy be held to be bad for want of particulars, as there is no 
such rule tn force in India. As regards the question whether we 
Should require the particulars to be juppiied under the genera! pro- 
visions of the C. P. Code, or on the analogy of the English practice, 
we consider that there is much force in the contention of the 
Petitioner, that he cannot be expected to furnish any definite parti- 
culars until there is a scrutiny of the ballot papers and he has an 
opportunity to inspect them properly. In England, such an in- 
spection is apparently permitted 'for the purpose of instituting or 
maintaining a prosecution for an offence in relation to ballot papers 
or for the purpose of a petition questioning an election or return’ 
(vide Rule 40 of the Rules under the Ballot Act of 1872, pages 
729-30, Rogers on Elections, Volume II). The corresponding rule 
in India (vide Regulation 49 of the Regulations framed under 
Rule IS of the Legislative Assembly electoral rules) lays down, 
on the other hand, that the ballot papers, etc., 'shall not be inspect- 
ed or produced except under the order of a competent court or of 
commissioner appointed to hold an inquiry in respect of an elec- 
tion.’ It is, therefore, clear that the Petitioner was not in a position 
to inspect the ballot papers and obtain the necessary particulars 
before lodging his petition. Regulation 36 (r) with respect to 
the Legislative Assembly election, no doubt, provides that at the 
time of counting the votes, the Returning Officer 'shall allow the 
candidates and their agents reasonable opportunity to inspect, with- 
out handling the ballot papers.’ But it would be scarcely possible 
for a candidate or his agent to obtain at that time such definite 
particulars as regards the votes to be objected to, as arc required 
in England to be delivered on a scrutiny petition (cf. Forms of 
Scrutiny list at page 937 of Rogerv on elections. Volume 11, 1 9th 
edition) . The Petitioner has filed an affidavit stating %he procedure 
that was adopted by the Returning Officer at the time of counting 
the votes, and alleging that it was impossible for him to scrutinize 
all the ballot papers as four persons were sorting them. The 
affidavit was not filed with the petition but counsel for the Peti- 
tioner has explained that he was doubtful on the point, as no de- 
finite procedure was prescribed by the Indian Rules. He had, 
however, expressed his readiness to file the affidavit denying dia 
ccMrrectness of the allegation made in the affidavit filed by the 
Petitioner. We think that, in the circtunstances, the Peti^oner or 
h» agent could not have had sufficient opportunity to scrutinize 
tbe votes and that he cannot be reasonably required to give die 
! necessary particulars without a further and careful inspection. 
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The Petitioner has alleged in his petition that he would be 
found, on a scrutiny of the votes, to have had a majority of votes 
and this b practically all that b essentia! to allege in such a petition 
in England (vide Fraser’s Law of Parliamentary Elections and Elec- 
tion Petitions, 3rd edition, page 224). It was urged that in the 
Tanjore case, a recount was refused when it was prayed for on the 
basb of 'nebulous allegations* (vide 1 I. E. P. page 223 at page 227). 
But it appears that the application for a recount was made in riut 
case only during the course of the inquiry. In the present instance, 
the petition itself is chiefly for a scrutiny and recount and both 
have been specihcally asked for in the petition. Moreover, it b to 
be remembered that the Respondent Bahawal Bux, in the present 
instance, had a very narrow majority, viz., of 3 votes only over 
the Petitioner. In England, when the majority is a narrow one, a 
recount is granted almost, as a nutter of course- (wrfe Fraser’s Law 
of Parliamentary Elections and Election Petitions, 3rd edition, page 
222 ). 

We, therefore, held that the petition was entitled to a scru- 
tiny, in the circumstances of the case, on the basb of the allega- 
tions made in the petition and the affidavit. Scrutiny was accord- 
ingly made of all the accepted and rejected votes. (There were 
no 'tendered’ votes) . The ballot papers given in the list A and B 
attached to this report were claimed or objected to by the Petitioner 
and Respondent respectively on the grounds shown therein. We 
shall deal with the ballot papers in the Ibt A, which were claimed 
or objected to by the Petitioner. 

LIST A 

Exhibit A-2. — Was clearly a vote for the Petitioner and was 
evidently included in the votes for the Respondent 
Bahawal Bux by a mistake. Thb was not disputed by 
the Respondent. 

Exhibit C-I. — The partial cross- mark against the name of 
Mohd. Ashraff appears to us to have been caused by fold- 
ing the paper after the cro»-mark was nude in ink 
against the name of the Petitioner. Thb will clearly 
be seen by folding the paper and holding it agakist the 
tight. The contention on behalf of the Respondent that 
the ballot paper must be held to be invalid under Regu- 
lation owing to their being cross-nurk against 

the names of more than one candidate (no nuuer how 
they are caused) cannot hold good, as tlwre b no prtqser 
cross-mark at all against the name of Mohd. Ashnff, 
while the cross-mark against the name of the Petitioner 
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is perfectly clear It may be mentioned that in England 
also, when additional marks were caused by folding, the 
ballot papers have been held to be good {vide the two 
bottom figures representing ballot papers Nos, 928 and 
1364 on page 157 of Rogers on Elections, Volume II, 
19th edition). • 

Exhibit C-2, — The mark against the name of the Respondent 
Bahawal Bux is not a cross and has been scored out. 
There is, on the other hand, a clear cross-mark against 
the name of the Petitioner. The mark against the name 
of the Respondent docs not give rise to any uncertainty 
and does not matter in the circumstances. The case 
does not fall under Regulation 37. In similar circum- 
stances ballot papers have been held to be valid in Eng- 
land (r/., 1st and 2nd figures respectively on pages 164 
and 166 of Rogers on Elections, Volume II, 1 9th 
edition) . 

Exhibit C-3.— This Is practically a case simiKir to Exhibit C- 
2.^ There is only a line against the name of Respondent 
Bahawal Bux, while there is a clear cross-mark against 
the name of the Petitioner. The latter must be 
taken to be evidence of intention to vote for the Peti- 
tioner. In similar circumstances, votes have been held 
to be valid in England in favour of those candidates 
against whose names there were clear cross-mark, as dis- 
tinguished from other marks such as mere line, etc. (see 
e.g., the second and third figures of ballot papers on page 
168 of Rogers on Elections, Volume II, 19th edition). 

Exhibit C-4. — In this case, there is a cross-mark against the 
name of the Petitioner, but in addition there appear the 
Urdu letters which have been crossed out. The con- 
tention on behalf of the Respondent is that liiis is hand- 
writing of the voter from which the voter can be iden- 
tified. This contention must, we think, prevail. The 
voter ap^ars to have started writing his name and then 
crossed out the letters. In similar circumstances, votes 
have been held to invalid in the Punjab South East 
, Towns Case (vide 1 I. E. P., page 165 at page 169). In 
j England also, letters in addition to a cross have been faeWk 
I to invalidate a vote in some cases (see c.g., figure of 
^.ballot paper No. 410 on page 160 of Rogers qp Elec- 
tions, Volume II, 19th edition) . 

Exhibit C-5. — In addition to a cross, there is some other mark — 
apparently unmeaning — in the biapk space opposite the 
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name of the Petitioner. In the absence of any eridaice 
to that effect, this mark by itself cannot be taken to be 
sufficient to identify the voters and cannot, therefore, 
invalidate the ballot paper No. 926 and the remarks with 
respect to the same in Woodward v. Sarsons, at pages 373 
and 383 of Frascr’i Law of Parliamentary Elections and 
Election Petition, 3rd edition). 

Exhibit C-6. — In this case the voter has put a circle against the 
name of the Petitioner, while there is no other mark of 
any kind against the name of other candidates. Ac- 
cording to the rules the voter ought to put a cross against 
the name of the candidate for whom he intends to vote 
(vide Regulation 17 of the Legislative Assembly Regtila- 
tions). The contention on behalf of the Respondent 
is that a circle represents no vote at all and hence the 
ballot paper should be held to be invalid under 37(f). 
The point is not free from doubt. The English decision 
in similar cases arc, no doubt, in favour of the Petitioner; 
but in England a distinction has been drawn between 
the rules in the schedules of the Ballot Act and the enact- 
ments in the body of the Act itself. It has been held 
in Woodward r. Sarsons that while the absolute enact- 
ment in the Act must be strictly obeyed, the rules in the 
schedules are merely 'directory’ and substantial com- 
pliance is sufficient. There seems scarcely any justifi- 
cation for taking the Regulation 17 (referred to above) 
to the merely 'directory’ in India. On the other hand, 
when there is a clear circular mark against the name of 
the Petitioner, and no other mark whatsoever against the 
name of any other candidate, it docs not seem 
reasonable to hold that no vote is recorded on the 
bullot paper and that, therefore, it is invalid under 
Regulation 37(f). It was held in the Punjab 
South East Tow'ns Case (1 I. E. P. pages 166 
and 170) that unless a case strictly fell within 
Regulation 32 (which correspond to the present Regu- 
lation 37) . The more .breach of some other regulation, 
e.g., the lack of the official mark, did not render a vote 
invalid. Now, in the present instance. Regulation 17, 
no doubt, requires the voter to put a cross-mark against 
the name of the candidate for whom he wishes to vote 
and this regulation has been violated. But Regulation 
37 does not specifically lay down that ballot paper 
without a cross-mark is to be rejected as invalid. Clause 
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(r) of the regulation has been cautiously vorded and 
only lays down that a ballot paper is invalid 'if no vote 
is recorded thereon.* On the whole, wc think it pre- 
ferable to hold that the circular mark represents a vote 
and the case does not fall within the wording of Regu- 
lation 37 (r) . We therefore, take this to be a valid vote 
for the Petitioner. 

Exhibit C-7. — ^This was conceded by the counsel for the Res- 
pondent to be valid vote for the Petitioner and need not, 
therefore, be discussed. 

We now pass on to the List B. 

Before proceeding to discuss the claims and objections of the 
Respondent in T.ist B, we may briefly notice a preliminary objection, 
which WMS raised by the counsel for the Petitioner. It was urged 
that as the Respondent had not taken any objection in his recrimina- 
tor>" petition to the validity of the votes cast for the Petitioner, he 
was not entitled to take any objection to their validity even on scru- 
tiny. Tlie provision to Rule 42 of the Legislative Assembly Rule was 
relied upon in this respect. These rules, however, do not, as already 
pointed out, specifically lay down any procedure for a scrutiny peti- 
tion and wc doubt if the provision in question can be held to bg ap- 
plicable to the present case. In England, the Respondent is allowed 
to take such obiection on scrutiny (cf., Rule of 31 and 32 Viet. 
C. 12^, at page 705 of Rogers on Election Petitions, Volume 11), and 
a scrutiny could hardly be fairly conduced otherwise. However, wc 
consider it unnecessary to discuss the point further, as we arc clearly 
of opinion that the claims and objections of the Respondents in List 
B must all be disallowed. 

LISTB 

Exhibits B-1 to B-18. — These votes for the Petitioner, which 
were counted as valid by the Returning Officer or ob- 
jected to on the ground that there are faint and partial 
impressions of thumb-marks thereon from which the 
voter can be identified. The impressions arc, however, 
extremely faint and partial and are in our opinion quite 
insufficient for identifying the voter. It is not diffi- 
cult to see how these impressions have been caused. 
cording to Regulation 16, the voter has to affix his signa- 
ture or thumb-impression on the counterfoil" of the 
ballot paper, before he receives the ballot fftiper on 
which he has to record his vote. The marks on Exhibits 
B-1 to B-18 appear to have been inadvertently caused 
when the voters were handling the ballot papers after 
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a^ing their thumb-impression. None but an expert 
can, of course, identify a person from thumb-impressions 
and that too can only be done when he gets the thumb- 
impression of the person concerned for comparison. The 
impression on the ballot paper by itself, is not sufficient 
for identification. Moreover, the impressions are, as 
already stated, faint and partial and consequently use- 
less even for such comparison. We, therefore, hold that 
these have been rightly held to be valid votes for the 
Petitioner, 

Exhibits B-19 and B-20. — There are clear cross-marks against 
the name of the Petitioner and the additional dot against 
the name of Mohd. Ashraff on Exhibit B- 19 and the faint 
lines on Exhibit B-20 are immaterial. These votes arc 
similar to Exhibits C-2 and C-3 and must be held to be 
valid for reasons given in the case of those votes. 

Exhibit D-1. — This is a case similar to Exhibit C-4. There is 
a cross against the name of the Respondent Bahawal Bux, 
but along with it arc some Urdu letters, which have been 
scored out. For reasons given in the case of Exhibit 
C-4, this ballot paper also must be held to be invalid. 

The net result of the above is that the Respondent Bahwal Bux 
loses the vote Exhibit A- 2 and the same goes to the Petitioner. The 
Petitioner also gains the votes F^xhibits C-1, C-2, C-3, C-5, C-6 and 
C-7. Thus the Petitioner gains 7 votes in all. The Petitioner was 
declared by the Returning Officer to have secured 394 votes; but on 
a recount, the number of the ballot papers found by us in the seal- 
ed envelope containing the votes cast for Petitioner was only 393. 
Possibly Exhibit A-2, which is really a %'ote for Petitioner, was inclu- 
ded by mistake in the sealed envelope containing the votes of Respon- 
dent Bahawal Bux. Flowever that may be, it will be clear from the 
above that the Petitioner and the Respondent had the following num- 
ber of valid votes — 

Bahawal Bux . 397 — 1=396 votes. 

Ghazanfar Ali 393 — 7=400 „ 

The Petitioner has thus a majority of 4 lawful votes. The num- 
ber of votes cast for the other candidiites was also checked and found 
to be correct. 

As regards the allegation in the petitbn, that one or two ballot 
papers ^ete missing, we may note t^t we found at the time of re- 
count that altogether 1,169 votes had been cast for the various can- 
didates, while according to the account of the ballot papers received 
by the Rethming Officer fnmi the Deputy Commissioners (which 
was also produced before us and check^) only 1,167 balloc papers 
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had been received. There were thus two ballot papers in excess. 
It is not clear how this excess occurred. However, as the Petitbner 
has not been found to have a majority of 4, this excess of 2 ballot 
papers cannot obviously affect the result of the election and docs not 
ne^ any further inquiry. 

On the above findings, we report under Rules 44 and 4T that 
the result of the election was materially affected by the improper re- 
jection of certain valid votes in favour of the Petitioner Ghazanfar 
Ali and that the Petitioner, as a matter of fact, having secured a 
majority of lawful votes, is entitled to be declared duly elected. As 
the petition was rendered necessary only by errors in accepting or 


rejecting votes, we recommend that 
their own costs. 


Exh. No. Description 

A- 2. — A vote for petitioner, but was, 
through oversight, counted as a 
vote for the respondent, by the 
returning officer, 

C.-l — A ballot paper with a clear cross- 
mark against the name of the 
petitioner and a partial cross-mark 
against the name of Mohd. Ash- 
raff, another candidate. This was 
rejected by the returning officer. 


C.-2, — A ballot-paper with a cross-mark 
against the name of the petitioner 
and some mark which was crossed 
out against the name of the res- 
pondent. Rejected by the return- 
ing o6icer as invalid. 

C-3. — ^A ballot paper with a cross-mark 
agains t the name of petitioner and 
a mere line against the name of 
the respondent. Rejected by the 
returning officer. 


the parlies should be left to bear 

A 

Claim or objection by petitioner 

The vole shtjuld have Ikhth counted for 
the fXJtitioner. 


The portion of a cross-mark again.vt 
the name of Mohd. Ashraff is not 
really a separate mark ai alt made 
by the voter. It is merely a par- 
ti,*! imprint of the cross-mark in 
ink against the name of petitioner, 
caused by the folding of the pa- 
jxT, The vote should be counted 
for the petitioner. • 

There is a clear cross against the name 
of the petitioner and the other 
mark, which has been crossed out, 
does not matter, this is a valid 
vote for petitioner. 

This was a valid vote for the peti- 
tioner. « 
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Exk NO0 Description 

C-4.~A ballot paper with a cross as well 
as certain Urdu letters ( j — 
which were subsequently struck 
out, against the name of the pcti- 
tioner» Rejected by the return- 
ing officer as inriiUd. 

C-5. — A ballot paper with a cross and 
another mark against the name 
of the petitioner. This was re- 
jected by the returning officer as 
invalid. 

C-6. — A ballot paper with circle-mark 
against the name of the peti- 
tioner. Tliis was rejected by 
the returning officer as invalid. 

C-7.-^A ballot-paper with a cross and a 
line against the name of the peti- 
tioner. This rejected as in- 
valid by returning officer. 

LIST 


Claim or objection by petitioner 

This was a valid vote for the peti- 
tioner. 


This was a valid vote for the peti 
cioner. 


This was a valid vote for the peti- 
tioner. 


This w.ts a valid vote for the peti- 
tioner. 


B 


Exh. No. Description 


E-l to B-18. — Ballot papers with some 
faint and partial marks of thumb 
impressions. These votes for peti- 
tioner w'ere counted as valid by 
the returning officer. 

B-19. — A ballot paper with a cross-mark 
against the name of the petitioner 
and a dot against the name ot 
MohdL Ashraff. This was count- 
ed as a valid vote for pedtioner 
the returning officer. 


Claim or objection by respondent 
Bahawal Bux 


These votes for the petitioner ought 
to be rejected as invalid, as the 
voter can be identified by the 
thumb-marks. 

«, 

This vote should have been held invalid 
on account of the dot against the 
naytne of Mohd. Ashraff. 
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Exh* Description Claim or objection by respomient 

Eahawal Eux 

B-20, — A ballot paper with a crosa-mark This should have been held invalid on 
against the name of the petitioner account of the pencil marks, 
and faint pencil marks against the 
names of respondent and M(did* 

A$hra0. This was counted as a 
valid vote for petitioner by the 
returning ofBcer. 

D-1. — A ballot paper with a cross against The Urdu letters are not clear and 
the name of the respondent. arc sufficient to identify the voter. 

Along with the cross, there .arc Hence this should not have been 

some Urdu letters, which have taken as a valid vote for the respon* 

been scored out. Tliis was re- dent, 

jeeted as invalid by the returning 
officer. 

M. V. lUiim 
J. M. Mackay 
D. C. Ralij 


PUNJAB LEGISLATIVE COUNCIL 
PUNJAB NORTH EAST TOWNS CASE (N.M.) 

RAI BAHADUR PANNA LAL (Petitioner) 
versus • 

LALA MOHAN LAL {Respondent) 

Each nomination paper must be accompanied by a separate declaration 
as regards the election agent. 

The returning oflicet is bound to decide all objections which may be 
made to any nomination, an/ may either on such objection or on his 
motion refuse any nomination paper on certain grounds. * 1 ^ 

A nomination paper which does not give the number of the candi> 
date in the electoral roll of the constituency in which his name is enter^ 
should be rejected. 

The principle point involved in this case is the interpretation 
of Rule 1 1 ( ) of the Punjab Electoral Rules. The Petitioner ac* 
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cording to his own case, put in nomination paper Na 2-B, along 
with a copy of the Electoral Roll, a declaration as regards election 
agent, and a covering letter, all these four documents being pinned 
together, while below them he put in two nomination papers Nos* 
2 and 2 -A. All were presented to the Returning Officer at the same 
time, but Nos, 2 and 2-A had not a separate dilatation as regards 
his election agent. The Returning Officer took out the pin and look- 
ed at the papers and the order he placed them in was as follows — 

Nomination paper No. 2 comes first. This is followed by the 
declaration as regards the agent, then comes nomination paper 
No. 2-A then nomination paper No. 2-B, and lastly, the covering 
letter of the Petitioner. TTie Returning Officer proceeded to hold 
on the day of scrutiny that Forms Nos. 2-A and 2-B were not ac- 
companied by a separate declaration as regards the election agent 
and were therefore invalid. He held, however, that nomination 
paper No. 2 was accompanied such a declaration, but that it was 
invalid because instead of the name of the constituency in entry 
No. 8 there was only a reference to an Electoral Roll given. In this 
way all the three papers were rejected and as the Respondent was 
the only other candidate he was elected to be duly elected. 

The Petitioner’s case is that in reality the declaration as regards 
his election agent was pinned to nomination paper No. 2-B which 
was a good paper, and as to which no objection was taken except 
that it was not accompanied by a declaration. It was also claimed 
that as no objection was taken to it as regards the description of the 
candidate, none could be taken now and that therefore it ought 
to be declared that the Petitioner’s nomination paper No. 2-B was 
a good paper. 

It was further claimed that the meaning of Rule 11(5) was 
that only one declaration need accompany any number of nomina- 
tion papers. 

Regulation 11(5) runs as follows: — 

’’Every noniinacion paper delivered under Sub-rule (3) shall be accom- 
panied by a declaration in writing subscribed by the candidate that the 

candidate has appointed or does thereby appoint as his election agent 

and no such candidate shall be deemed to be duly nominated unless such 
declaration is delivered along w^ith the nomination paper.’* 

— Now the meaning of the word "every” is given in Webster’s 
Internationa] Dictionary as being equivalent to "ail taken separately 
one by out of an indefinite number.” An illustration is given 
in the Dictionary as follows. — 

"Every” relates to more than two and brings greater prominence 
notion that not one of all considered is excepted.” 



PANNA LAL K MOHAN lAL 


141 


This means that each individual of the aggregate without ex* 
ception is considered. Rule 11(5), therefore, according to its plain 
English meaning comes to this that all nomination papers, taken 
separately one by one and not one of the whole number being excep- 
ted shall be accompanied by a declaration as regards the elec- 
tion agent* This means, in our opinion, that each nomination 
paper must be accompanied by a separate declaration as regards 
the election agent. 

Wc do not think that it is a sound argument that if three 
nomination papers arc put in at one time while at the same time 
one declaration paper is put in along with them this means that 
each nomination paper is accompanied by a declaration. 

This being the case we shall accept the Petitioner’s own allega- 
tion that his declaration accompanied nomination paper No. 2-B. 
The returning officer may have in all good faith changed the papers 
when he took out the pin without himself being aware that he did 
so. The question now to be determined, therefore, is as to whether 
nomination paper No. 2-B is a good paper. 

The Petitioner objected that the Commissioners could not go 
into this point because the Respondent only tcx>k the objection as 
regards this paper before the Returning Officer that it was not ac- 
companied by a declaration. There is no force in this objection, 
however, as under Regulation 41 of the regulations published no- 
tification No. 641, dated 20th August 1923, the Returning Officer 
is bound to decide all objections which may be made to any nomi- 
nation, and may either on such objection or on his own motion 
refuse any nomination paper on certain grounds. It follows, there- 
fore, that the Returning Officer can take any objection on his own 
motion and obviously his power is not greater than that of the Com- 
missioners. It would be useless for > Returning Officer to take up 
numerous objections against a nomination paper if he Varc satisfied 
that there was one good objection against it. 

It is clear that nomination paper No. 2-B is not a good no- 
mination paper whether it be held that a nomination paper falls 
within the mandatory or directory part of the rules. For example, 
the eighth entry should give the number of the candidate in the 
Electoral Roll of the constituency in which he is registered as an 
elector and at the same time, whereas in this case, the Electoral Roif^ 
is sub-divided and separate serial numbers are assigned to the electors 
entered in each sub-division, a description of the sub-division in 
which the name of the candidate is entered must also be given. Now 
all that is in this entry is ’*549 (Ward No. 5 ) 

There are 13 sub-divisions in this constituency and several 
of them have a ward No. 5. It was argued, however, that only 
19 
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one of the sub-divisions, namely, the Municipality of Ambala, has 
a ward No. 5 in which occurs No. 549, We do not think, how- 
ever, that it was the duty of the Returning Officer to search every 
sub-division of the Electoral 'Roll td End out if this was a corr»;t 
entry. Even if the filling in 'of a nomination paper falls within 
the directory part of the rules there must still be a substantial 
compliance with the directions. There was not a substantial com- 
pliance in the present case, as the entry should have been "549, the 
Municipality of Ambala, Ward No. 5” or simply "549, the Munici- 
pality of Ambala*'. 

It follows that the nomination paper is not a good paper. 

The election of the respondent was therefore valid. 

We recommend that the Petitioner should pay costs of the 
Respondent amounting to Rs. 100. 

J. Addison 
Philip Morton 
D. C. Ralli 


CENTRAL PROVINCES LEGISLATIVE COUNCIL 
RAIPUR NORTH (N.M.R.) 

BADRI PRASAD {Pctil toner) 
fcrsus 

SHEODAS DAGA {RaponJenf) 

The omission Oa sjsccify the description of tlie sub-division of the consti- 
tuency, is a highly material one, and the nomination paper was held to 
have been rightly rejected on That ground. 

The fjtct'that a person is' misdescribed in the electoral roll will not 
disentitle him from voting provided that there is no doubt as to the person 
whose name appears on the electoral roll. Upon the same principle, if there 
is no doubt as to the identity of a candidate, his nomination paper will 
not be rejected. 

An objection about the name of an elector having been wrongly en- 
tered in the electoral roll cannot k cflteriained at the time of the no- 
mination of a candidate or the hearing of a petition. 

The nomination paper of the Petitioner was rejected in conse- 
quence of an objection by the Respondent to the effect that in the 
space f6r the number of the candidate in the Electoral Roll of the 
constituency in which he is regttcered as an elector, there was failure 
to specify the sub-divisbn of the constituency in which his name 
was eate^. The constituency in question was the Chhatisgarh ur- 
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ban one. Under Regulation 2(f) nude under Rule 9(?) of the 
Central Provinces Electoral Rules, it is. mandatory that there should * 
be a separate serial number for the dectors of so much of the ' 
constituency as lies in each district. The Ch^atisgarh Urban Cons- 
tituency is situated in the Raipur, Bilaspur and Drug districts res- 
pectively. Under the note designated by an asterisk on the nomi- 
nation paper a description of the sub-division in which the name of 
the person concerned is entered must be given ih the nomination 
paper, where the Electoral Roil is sub-divided as in the case in the 
Chhatisgarh Division Urban Constituency. There was. here, in 
our opinion a clear failure to comply with this provisbn. The 
omission cannot be deemed a trivial one because there were two 
other Electoral Rolls in the constituency which the Returning Offi- 
cer would not, in the ordinary course of matters, have before him 
and the "No. 1 19” entered in the nomination paper, therefore, may 
conceivably in our opinion have referred to cither the Bilaspur or 
the Drug sub-divisions. The omission, therefore, to specify the des- 
cription pf the sub-division was in our opinion a highly material 
one and we find that the returning officer was correct in rejecting 
nomination paper No. 1. 

The Returning Officer rejected a second nomination paper 
of the Respondent on two grounds namely. — 

( 1 ) That the age shown in the nomination paper was )0, 
while the corresponding figure in the Electoral Roll was .13; and 

(2) that the address shown in the nomination paper was 

Tikrapara while the corresponding entry in the Electoral Roll was 
Tikra. ^ ylw 

Under Regulation 4(1) made under Rule 15 of the Central \ 
Provinces electoral rules, the returning officer may refuse a no- 
mination paper on any of five grounds. The only two of these 
grounds which in our opinion ar» conceivably applicable to the 
case arc Sub-clauses (3) and (4) of Regulation 'IVU- As rc- ' 
gards the first of these, there was in our opinion, as such, no fai- 
lure to comply with the provisions of Rule 1 1 or Rule 12. What, 
in fact, occurred was that two mistakes in the matter of details as to 
age and address were in fact made in filling up the form. The 
mistakes were, on the face ot them, obvious clerical ones. There 
is no question but that Tikra and Tikrapara referred to the same 
local area and the slight mistake in age was unimportant. As lE- 
gards the second possible ground for rejection, viz., an objection 
as the identity of the candidate under Sub-clause (4) of Regula- 
tion 4(1), it does not seem to us that this question was specifically 
raised by the Respondent before the Returning Officer, nor does it 
seem to us that the Returning Officer did himself enter into the 
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question of identity. He, unlike us, would have been in a p^u- 
liarly favourable position to have made summary inquiry, into 
the question of identity — a procedure contemplated in the Regu- 
l|^n 4(1) we arc considering. There is nothing to show that 
1* made any such summary inquiiys and we do not regard the 
order of rejection as having been passed on the ground that the 
Returning Officer had ^ny doubt as to the identity of the candidate 
to whom the nomination paper profes^ to relate. Thus the posi- 
tion is that the nomination paper of the petitioner, Mr. Badri Pra- 
sad, was rejected merely because, there were two trifling discre- 
pcncies, probably the result of clerical mistakes, as to his age and 
address. In the Oldham case 1869 ( 1 O’M. and H. lO) it was held 
that if a person on the register is called by a wrong name, that 
will not vitiate his vote, provided that there is no doubt as to 
the person in question being the one whose name appears on the 
electoral register. Upon the same principle, it seems to us clear 
that, in the present case, there was no real or valid doubt as to the 
identity of the petitioner, Mr. Badri Prasad, and it follows that 
the second nomination paper was wrongly rejected by the return- 
ing officer. 

The Petitioner has also objected to the election of the Respon- 
dent on the ground that one sunder Das who has supported his no- 
mination in Non-Muhammadan Raipur District (North) Rural 
Constituency had also supported the nomination of another candi- 
date, Mr. Yado Ram Rao, pleader, for the Non-Muhammadan Ur- 
ban Constituency. In this connection we only desire to say that the 
name of Sunder Das, the individual in question, had apparently 
been registered on the lilectoral Roll of two general constituencies in 
contravention of the third proviso to Rule 7. In our opinion, how- 
ever, it is not open to us to go into this matter now. The time for 
objecting to the name of Sander Das appearing in the Electoral 
Roll of moije v:han one constituency has long since gone by. Wc 
arc thus faced with a facit accowf^li in the connection. As the 
name of Sunder Das appeared on the Electoral Roll of each of these 
constituencies, we do not think that any objection can now be and 
to his having proposed or seconded a candidate in each of the two 
constituencies in question on the .Electoral Roll of which his name 
appeared, As regards this matter, therefore, the election of Mr, 
Shco Das Daga could not in our opinion be questioned. 

Our diciston that the second nomination paper was improperly 
rejected ^y the Returning C^<%r, necessarily implies our holding that 
the returned cApdidat^ has not been duly elected and h« election is 
therefore void. We find accordingly. 

We fix Rs. 100 as PetitioiMr’s costs to be paid by the Respon- 
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dent. 

C S. Findlay 
Bapukao Sadashiva 
B. M. VlGHNAY •. 


PUNJAB LEGISLATIVE COUNCIL 
RAWILPINDI AND LAHORE DIVISIONS 

LABH SINGH (Petitioner) 
versus 

NIRANJAN DAS (Respondent) 

The Returning Officer is given power to determine by sumnury in* 
quiry the identity of the candidate nominated in order to detcrniinc 
the validity of a nomination paper. 

A recriminatory petition cannot be filed against a petitioner unless he 
claims the scat. 

The electoral roll is final a.s regards voters except that a voter if he 
is on the roll of more tlian one general constituency can vote only in 
one of them, and even though his name appears on the electoral roll* he 
is not entitled to vote if he is subject to any of the itdtutory disquali- 
fications, c.g., minority, etc. 

The rules do not insist on any verbal correspondence betwetrn the 
entries in the Electoral Roll and those in the nomination pajscr, and a 
nomination paper cannot be rejected on merely trivial irregularities. 

The addition of caste "joneja** after the name of the propoiier in the 
nomination, the said caste not appearing in the electoral roll was held 
not to affect the genuineness of the nomination paper and therefore a 
trivial irregularity. • 

The addition of the word Mr. or Sardar Ixrfore a name %lso i» a tri- 
vial departure from the wording of the electoral roll. 

The word cash is not to be confined to coins only. The word in- 
cludes other forms of ready money also. 

The declaration of the appotAtment of an election agent is not a power 
of attorney and therefore docsstiQt require a stamp. 

The rough and ready tests (or ikeermining whether a man belongs to 
a particular religion are not enough foi the purpose! of an inquiry at 
an election petition, and t person cannot he held to be a Sikh only be- 
cause he was long hair and docs not smoke, etc* • 

The legislature has given special representation to persons bebnging 
to two religions, viz., Muhamniadan and Sikh, and the reat of the rcli- 
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pom arc lumped together. A repretentative of the two foimer rdtgians 
for the legislature must himself belong to the rehgioii whose foilowors he 
ti to represent. 

No man is born a Sikh, he can only become one by baptism, and no 
man can become a Singh until he has received the Pahul or peculiar 
baptism instituted by Guru ^Gobind Singh. 

A person who ts born a Hindu or Sikh does not cease to be so merely 
by adopting certain hetrodox practices. 

The words of statute when there is no doubt about their meaning are 
to be understood in the sense in which they best harmonise with the 
subject of the enactment and the object which the legislature had in 
view. Their meaning is found not so much in a strictly grammatical 
or etymological propriety of language, nor even in the popular use, as in 
the subject or in the occasion they are used and the object to be attained. 
The Returning Ofliccr held the nomination papers of all the 
candidates excepting the Respondent to be invalid, with the result 
that the Respondent was declared duly elected. Petitioner con- 
tends that the Returning Officer was not justified in holding his 
nomination papers (Petitioner has presented five in all) to be in- 
valid, and prays for a declaration that the election of the Respon- 
dent was null and void. 

Certain preliminary issues were disposed of by order, a copy 
of which forms an annexure to this report. The remaining issues 
arc as follows — 

(1) Was the Returning Officer justified in rejecting the no- 
mination papers of the Petitioner? 

(2) Did the document filed by the Petitioner, which pur- 
pc^rts to be his declaration, require a stamp-deed, and if so, what 
is the effect of the omissions? 

(3) Is the Petitioner a Sikh, and if so, what is the effect of 

this? 

Issue 1 — The grounds on which the nomination papers 

were rejected are as follows — 

(a) That the name of the Petitioner, as given in the nomi- 
nation papers, was not identical with the person entered in the Elec- 
toral Roll inasmuch as the name given in the nomination papers 
was prefixed by ’Mr,*, or ’Sardar*, while the Electoral Roll showed 
no such prefix* 

(b) That the names of the proposers and seconders did not 
tally with their signatures inasmuch as to their names, as given in 
the nomination papers, their parentage and caste were added* 

j(r) That the constituency named in the nomination papers 
not exist inasmuch as the word Vural* was unnecessarily added 
tt die end of the name of the constituency* 
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As regards the above grounds, we may say at once, that they 
appear to us to be of a trivial character and not sufficient to inva- 
lidate the nomination papers. The nomination papers, have no 
doubt to be filled with great care, but the only grounds on which a 
Returning Officer can refuse a nomination paper arc given in Re- 
gulation (4), as framed by the Punjab Government under Rule 
IS of the Punjab Electoral Rules. The objection to the addition 
of the word ’rural’ in the description of the constituency is not 
covered by the rules and is of no weight, as it is not denied that the 
constituency in question is ’rural’, and there is no suggestion that 
there was any room for doubt as to which constituency the Peti- 
tioner wanted to stand for. As regards the names of the candidate 
and his father too, it docs not seem reasonable to hold that the can- 
didate was not identical with the person whose electoral number 
was given on the nomination paper because 'Mr.’, or ’Sardar’ were 
prefixed to the names of the candidate or his father, as given in the 
nomination paper. The rules do not insist on any verbal corres- 
pondence. Regulation 4 referred to above would show that the 
nomination paper could be properly rejected only if there was any 
prima facie good ground for doubt as to identity. The Returning 
Officer, in the present case seems to have taken ttx) narrow a view 
of the matter. The Returning Officer has been given powers to 
make a summary inquiry if he really thought that there was any 
room for doubt as to the identity in the present case, he would 
have been, we think, well-advised to do so before refusing the 
nomination paper. On behalf of Respondent IS Q. B. D. 275 was 
referred as an authority but in that case, there was a difference in 
the names, which was likely to give rise to some doubt as regards 
identity. In the present case, the only difference oonsists of the 
prefix Mr. or Sardar before the names. It is not suggested before 
us that there is any other person except the Petitioner answering 
the description of the person, whose electoral numlxT is given below 
the name of the Petitioner in the nomination paper and the point 
need not be discussed further. As regards the signature of the pro- 
poser to which the Returning Officer took exception in one of the 
nomination papers, it will appear only if he considered the signature 
to be ’’not genuine”. The addition of the caste ’Joneja’ after the 
name cannot obvioiuly affect the genuineness ot the signature. 

We now pass on to the other grounds detailed by the counsel 
for the Respondent in his statement, dated March 8, 1^24* , These 
grounds are as ftdlows. — 

< 1 ) The Petitioner was not, as a nutter of fact, '“legall)^ in- 
rotled on any general constituency in the Punjab and was, thi^ifore, 
not eligible as a duididate. 
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(2) The Petitioner made the deposit of Rs. 2S0 in currency 
notes and not in cash, as required by the rul^ 

It is clearly proved by the evidence that die Petitioner’s name 
does appear on the Electoral Roll of the constituency iot which he 
has stood as candidate. It is the business of the revising authority 
to see that the Electoral Roll is correctly prepared and an obiectbn 
petition is not essential for removal of a name, which has been wrong- 
ly entered. The decision of the revising authority is, moreover, 
final in this matter and the right to vote of any person, whose 
name is on the roil cannot be questioned except on the grounds 
given in the proviso to Rule 10 cf., also I. E. P. 53, and Rogers on 
Elections, Volume 2, page 330, 19th edition). No such ground 
has been, however, urged in this case. The Petitioner’s name be- 
ing on the Electoral Roll of the constituency in question, as finally 
sanctioned, the Respondent is not even entitled to raise this point 
before us. 

According to the rules, the deposit of security has to be made 
cither in cash or Government Promissory notes. Our attention has 
been drawn to the use of the word ’cash’ in certain enactments, 
where from the context the word has been taken in the sense of 
coins; but this docs not show that cash means coins and nothing else. 

According to the plain dictionary meaning, the word includes 
not only coins but other forms of ready money. The wording of 
the rules make it clear that the word ‘cash’ is merely used to dis- 
tinguish cash payment from payment otherwise than in ready 
money, e.g., by cheque or Government Promissory notes. If the 
object was to restrict the payment to coins, this would easily have 
been done by using the word ‘coin’ instead of ‘cash’. 

Issue No. .2 — The next issue relates to the declaration filed by 
the Petitioner along with his nomination papers. The contention 
of the Respondent is that it is tantamount to a ‘power of attorney’ 
and should have been .stamped. No authority is cited in support 
of the contention and it is directly opposed to the view taken in 1 
I. E. P, at pages 76, 214 and 159. It was urged that the wording 
of the rule relating to the declaration has been altered, but we fail 
to see that there is any such chango as could affect the reasoning 
adopted in the above decisions. It may also be noted that, in the 
pftsent case, the Petitioner declared himself to be his election agent. 
It seems to us that such declaration could in no sense bo considha^ 
a ‘power, of attorney’. 

Imiic No. 3 — Respondent’s contention is that the Petitioner 
is a Sikh and therefore not entitled to stand as a candidate for a 
Non-Muhammadan Constituency. * 

According to Rule 6(&} only a Non-Muhammadah is entitled 
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Uto Stand for a Non^Muhammadan Constituency, The term Non- 
I Mtiiuunmadan has been used m a peculiar sense and includes all per^ 
sons who are neither Muhammadans nor Sikhs. The contention 
pf the Respondent is that the Petitioner is a Sikh» and therefore not 
a Non-Muhammadan. We have therefore to determine who is to 
be considered a Sikh, for the purpo&s of Rule 6(h). 

If a question arises as to whether a person is or is not a Sikll^ he 
shall be deemed respectively to be or not to be a Sikh according 
as he makes or refuses to make in such form and manner as the local 
government may by regulation prescribe a declaration that he is 
a Sikh. According to Form No. 7 attached to the regulations 
the declaration prescribed by the local governrnent is as follows — 
solemnly affirm that I am a Sikh, that I believe in the Guru 
Granth Sahib, that I believe in the Ten Gurus, and that I have no 
other religion**. 

Judged by this test, there is no doubt that the Petitioner is not 
a Sikh. He refused to make the above declaration both before 
the Returning Officer and before us. 

The census reports recognise the difficulty of diflerentiating 
Sikhs from Hindus, but do not pretend to attempt at any accurate 
definition. The rough and ready tests adopted at the census are 
of little value for our purposes. The basis of Muhammadan cons- 
tituency cannot be said to be anything except the Muhammadan 
religion. The legislature has given special representation to two 
religions, viz., Muhammadan and Sikh, and the rest of the reli- 
gions are naturally lumped together as a consequence. 

If the legislature did not want to restrict the choice of a 
candidate, the Sikhs could have easily been left to elect any per- 
son they liked, — whether he was a Sikh according to tlic test of 
the declaration specified above or not. But the legislature, has 
thought it necessary to restrict the* choice of a candidate too to 
Sikhs. 

It was urged that we must interpret the rules, as they stapd 
and that it is not for us to speculate as to what was the intention 
of the legislature (4 I. L. R. Lahore, 323). But this rule applies 
only when the words admit of one and only one interpretation. 
A different rule has to be applied when the words are capable of 
different interpretations, as in this case. **The words of a staturji 
when there is a doubt about their meaning arc to be understood in 
the sense in which they best harmonise with the subject of the enact- 
ment and the object which the legislature has in view. Theif mean- 
ing is found not so much in a strictly grammatical or etymolagical 
propriety of bnguage, npr even in the popular use, as in the subject 
or in the occasion they are used and the object to be attained’* (l^x- 

20 . 
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weU: On the Intcrpretatbn of Statutes, Jth edition, page 8J). 
Taking the rules and regulatbns as a whole, the conclusion seems 
almost irresistible that the word *Sikh’ in Rule 6(b) is used in no 
other sense than that of the explanation and the declaration given 
in regulatbns under Rule 8, and the schedules attached thereto. 

No man is born a Sikh; Ke can become such only by baptism 
and none can become "Singh” until he has received the Pahul or 
peculiar baptism instituted by Guru Govind Singh. The mere 
fact that a child born of a Hindu or Sikh parents is described as a 
Sikh or Hindu during its childhood does not show that Sikhism or 
Hinduism has nothing to do with religious belief. An mfant is 
naturally incapable of religious consciousness and such description 
is of little significance. Counsel for Respondent cited 63 P. R. 
1900. It was only held in that case, that a person who is born a 
Hindu or Sikh does not cease to be so merely by adopting certain 
heterodox practices. In the present case the Petitioner’s father 
has not been proved to be really a Sikh and the Petitioner himself 
has openly declared himself to be not a Sikh. It was further urged 
that in 63 P. R. 1900 Sikhs were held to be Hindus within the mean- 
ing of Section (2) of Act 5 of 1881 (Probate and Administration 
Act). We fail to see how this fact helps the Respondent — Even 
if Sikhs were held to be Hindus for the purix)sc of certain enact- 
ments. It does not follow that there is no distinction between 
the two. The question still remains as to who are to be considered 
as Sikhs. 

The Petitioner being eligible as a candidate and his nomination 
paper having been wrongly refused, the result of the election must 
beheld to have been materially affected (cf. 1. E. P. 178, 183.) 
We are, accordingly, of opinion that the election of Respondent 
we assess at RS.300. 

The ReS;pondent should pay the cost of the Petitioner, which 
we assess at* R$. 500. 

M. V. Bhide 
J. M. Mackay 
D. C. Raixi 


ANNEXURE 

Four preliminary points were raised in this case disposed off 
by ^his or^. 

The first contention raised by the Respondent is to the effect 
that the Petitioner filed two petitions; tha; he could file only one 
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and that the one he first filed was not filed within time allowed by 
Rule 32, and that therefore neither of the petitions could be gone 
into. 

Tlie scrutiny of the nomination papers took place on November 
6, 1923. All the papers presented by the Petitioner were held to 
be invalid, and as the Respondent ifras the only other candidate he 
was declared elected. The result of the election, however, did not 
appear in the Government Gazette till November 50, 1923, while 
the Respondent filed his return of election expenses on January 3, 
1924. Now the first petition was presented to His Excellency the 
Governor on December 3, 1923, while the second petition was pre- 
sented on January 16, !924, Both petitions arc in identical words 
except that the second bears a note to the effect that the first pe- 
tition had been filed before the Respondent had lodged his return 
of election expenses, and that therefore by way of precaution a 
second petition was put in after the return of tlu? election expenses 
had been lodged. 

It was argued that Rule 32(1) (a) lays down that an Election 
Petition has to be presented within 14 days from the date on which 
the return of the election expenses of the returned candidate and 
the declarations referrtxl to in Rule 19 are received by the Return- 
ing Officers. It was admitted that the second petition was filed 
within these 14 days, but it was contended that the first petition 
was filed before those 14 days and was premature, and should be 
dismissed as being against the provisions of Rule 32(1) ( 4 ) while 
the second petition should be dismissed because the candidate 
had no power to file a second petition. On the other hand, it was 
argued on behalf of the Petitioner that t • b tt n » mn t 
to the Commissioners i4>r irial.by Hk Excellency the Governorr'And 
that they ha3 no power m gci bebtiui this order and tt> dismiss them. 
Wc do not, however, propose to settle these points a^ it seems to us 
quite clear that there is no defect by reason of the two ^Jetitions pre- 
sented in this case. The petitions arc exactly the same. One was 
filed before the period of 14 days mentioned in Rule 32(1) (a) and 
the other was filed within those 14 days. It is obvious that one or 
other of those petitions is a good petition, and there is no substance in 
the contention that because tht Petitioner filed a second petition by 
way of precaution he ought to be penalised by having both the p^i- 
tions dismissed. We would so decide. We further point out that 
in England a supplemental petition may be filed to meet some diffi- 
culty as to the time at which the original petition was presented. 
(See 2 O’M. and H, 127 and page 686 of Parker’s Election Agent 
and Returning Officeiw 3rd edition). 

Another point raised by the Respondent was that it was €om<^ 
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pet^m for him to attack the Petitioner, even though the Petitioner 
did not claim the seat for himself, by stating that the Petitioner 
was himself ineligible for election for five years as he had not lodged 
his return of expenses in the manner prescribed by Rule 19, and that 
the said return was also false in some material particulars. The 
Respondent asked that this question should be gone into by the 
Commissioners, even though it was admitted that under Rule 42 
the Respondent could not give evidence to prove that the election 
of the Petitioner would have been void if he had been the returned 
candidate and a petition had been presented complaining of his 
election. 

There is no doubt that recriminatory statement cannot be 
filed by the Respondent as the Petitioner has not claimed the seat. 
The argument, however, on his behalf was that an allegation which 
falls within Rule 5 (4) cannot in itself be made a ground of an 
Election Petition as it does not fall within Rule 44. Such a ground 
can only be taken if some other ground falling within Rule 44 is 
also alleged. In the Att(x:k case (I I. F. P. 1 ) at pages 18 and 19, 
there was some discussion of this question. In that case the Peti- 
tioner claimed the scat, and therefore wc think that there is a dis- 
tinction between that case and the present case. Where the Peti- 
tioner himself claimes the seat any ground of attack should be al- 
lowed to the Respondent, It was held in the Attock case that the 
Commissioners could not report that an election should lx* declared 
void on the ground that a false return of election expenses had been 
made, but such an election could be avoided by a declaration un- 
der Rule 25 that the seat of the elected person was vacant by rea- 
son of ineligibility arising out of the application of Rule 5 (4) . The 
Commissioners in that case thought in the circumstances of that 
petition that they should go iqto the question of the alleged false 
return of exp^mses of the Petitioner and not leave the question to 
be decided in a iudicial proceeding before a magistrate. 

It is quite clear that we arc not compelled to go into this ques- 
tion and we arc further of opinion that when the Petitioner him- 
self does not claim the seat this question should not be gone into 
by us, though the Respondent can take any steps he cares to have 
the matter decided by a magistrate. In England recriminatory 
ewdence can be given by the Respondent only when the Petitioner 
claims the seat. (See Fraser \s Law of Parliamentary Elections and 
Election Petitions, 3rd edition, page 228.) We have been referred 
to no case in which a respondent was allowed to attack the return 
of election expenses of a petitioner who did not claim the scat. For 
diese reasons we decline to go into this question, and in doing so wc 
distinguish the Attock case already referred to where the Petitioner 
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daixned the seat. 

The last point taken arose as follows — 

The Respondent alleged that the Petitioner was a Sikh while 
the constituency was a non-Muhammadan one, and that therefore 
the Petitioner could not be a candidate for this constituency. The 
Petitioner, however, raised the objection that this question could 
not be gone into, because he was shown in the Electoral Roll of the 
constituency in question, and it must therefore be taken that he 
was not a Sikh but a Hindu or rather non-Muhammadan. Here 
we are of opinion that the point can be raised. Our reasons are 
as follows: — 

Rule 9(5) states that the orders made bv the Revising Autho- 
rity as regards an Electoral Rpll shall be final. Then Rule 10 lays 
down that every person registered on the Electoral Roll of any cons- 
tituency shall be entitled to vote provided that^ — 

(a) no person shall vote at any general election in more than 
one general constituency or both in the commerce and in the indus- 
try constituency, and 

(/>) no person shall vote at any election if he is subject to any 
disability stated in Rule 7. 

The effect of these two rules is to make the Electoral Roll final 
as regards voters except that a voter if he is on the roll of more than 
one general constituency ran only vote in one of them at a general 
election, and even though he is on an Electoral Roll he is not entitled 
to vote if he is subject to any of the disqualifications given in Rule 7, 
i.e., if he is not a British subject or is under 21 years of age, etc. 
With these qualifications Electoral Rolls are undoubtedly final as 
regards voters. Further paragraph f of Schedule 1 1 of the rules 
states that a person shall be qualified as an elector — » 

(a) in a non-Muhammadan Constituency who is neither a 
Muhammadan nor a Sikh; • • 

(ff) In a Muhammadan 0>nstitucncy who is a Muhamma- 
dan, and, 

(c) in a Sikh Constituency, who is a Sikh: 

Provided tbat such person has certain further qualifications. 
It is further explained in that paragraph that if any question arises 
as to whether any person is or is not a Sikh, he shall be deemed res- 
pectively to be a Sikh according as he makes or refuses to make Jti 
such form and manner, as the I-ocal Government may by rcgula- 
tk>n prescribe, a declaration that he is a Sikh. Further JRegula- 
tion 2(14) of the regulations published under the notification No. 
fi39, dated August 20, 1923, states that an objection to the regis- 
tration of an elector on*the roll of a Sikh Constituency shall be ac- 
cepted unless the person objected to appears and makes the decla- 
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ritkm Form No. 7 appended to the regulations. 

From the above discussion, therefore, it is quite dear that a 
voter can place himself either on a Sikh Electoral Roll <»r a non- 
Mtthamma^n Electoral Roll subject to his taking or refusing to 
cake the prescribed declaration. That Electoral Rdl is final sub- 
ject to certain qualifications in so far as the person is entitled to 
vote. It does not follow, however, that the same rules apply to a 
candidate. 

The first rule as regards candidates is Rule 6 — 

(6) (1) No person shall be eligible for election as a member 
of the Council to represent a general constituency, unless — 

(a) his name is registered on the Electoral Roll of the 
constituency or any other constituency in the province, and 

(A) in the case of non-Muhammadan, Muhammadan 
or Sikh Constituency he is himself a non-Muhammadan, Muham- 
madan, or Sikh, as the case may be. 

(6) (2) No person shall be eligible for election as a member 
of the Council to represent a special constituency unless his name 
is entered on the roll of that constituency. 

(6) (3) For the purposes of these rules — 

{a) General coastituency means a non-Muhammadan, 
Muhammadan, or Sikh constituency, and 

{h) Special constituency means a landholders’, Univer- 
sity, commerce or industry constituency. 

This is a general constituency and Rule 6(1) applies. If it 
is assumed that the Petitioner is on the Electoral Roll of the cons- 
tituency in question (which is his own allegation) then he fulfills 
the condition laid dow nin Rule 6(1) (j), but there still remains 
Rule 6(1) {h‘) which is to the effect that he must also be in the case 
of a non-Muhammadan Constituency, a non-Muhammadan, i.c., he 
must neither, be a Muharrunadan nor a Sikh. It is envious, there- 
fore, that 'Rule 6(1)(/;) contains an additional qualification for 
a candidate, i.e., not only must he prove that is on the Electoral 
Roll of the constituency in question which would be sufficient for 
a voter, but he must go further and prove that in the case of a Sikh 
Constituency he is a Sikh and in the case of a non-Muhammadan 
Constituency he is a non-Muhammadan. The rule is perfectly clear. 
^ Regulation 4 of the regulations is also important. It is to the 
effect that the Returning C^cer shall examine the nomination pa- 
pers and shall decide all objections which may be made to any no- 
nunaticn and may either on such objection or on his own motk)n 
after such simmary inquiry, if any, as he thinks necessary, refuse 
any nomination on any of the following grounds: — 

(») That the candidate is ineligible Tor Section untfer Rule 
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J or Rule 6. 

We have already discussed above what Rule 6 is, so that it was 
the duty o£ the Returning Officer to see that all the conditions of 
Rule 6 were complied with. Similarly Regulation 4(2) (a) is to 
the effiect chat for the purpexse of this regulation the production of 
any certified copy of an entry made in the Electoral Roll of any 
constituency shall be conclusive evidence of the right of any elector 
named in that entry to stand for election or to subscribe a nomi* 
nation paper, as the case may be, unless it is proved chat the candi- 
date is disqualified under Rule 5 or Rule 6, as the case may be, that 
the proposer or seconder is disqualified under Sub-rule (4) of Rule 
11 . 

This means that the production of a certified copy of an entry 
in the Electoral Roll of a constituency before the Returning Officer 
is conclusive evidence of the right of an elector named therein to 
stand for election, always provided that the person is not disquali- 
fied under the provisions of Rule 5 or Rule 6, therefore proof can 
be allowed that in the case of a non-Muhammadan Constituency 
the candidate is a Sikh. We therefore decide that the Respondent 
is entitled to produce evidence to the effect that the Petitioner ta 
a Sikh. 


THE PUNJAB LEGISLATIVE COUNCIL 
ROHTAK NORTH WEST (N.M.R.) 

CHAUDHRI MATU RAM (Petitioner) 
versus 

THE HON’BLE RAO BAHADUR CHAUDHRI lAL CHAND 

(Respondent) 

In India no limit hat yet been fixed for the expcni&i aincurred by a 
candidate. The Commixtionert in this case declined to declare the rettirn 
of election expenses false in material particulars on the baait of one solitary 
item of fare paid for a motor car. when a sum of Rs.tOO was shown at 
spent on nootor hire. 

Amendment of petition to as to introduce fresh charges of the parti-' 
etdar corrupt practice alleged is not permissible under the election rulet. 

Each case of personation amounts to a separate charge and even a tinfle 
cate it enough to avoid the election. 

The value of finger print evidence for the purpose of identification and 
at a check on personation has been well established, and such evidence may 
be taken to be infalabie for all practical purposes. 

The law oT agenc^ in election caset has for a period or many years ... 
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fami lield . to go muck fisictlier than the ordinafy hm of prindfial 
and agent. Vanout attempted definitions have been given of it, but none 
has been entirely iuccessful each case in that respect must stand upon 
its own ground and it really comes to this that the court i^ust see what 
the relation of the person charged is from the facts of the case, and 
at is more a matter of inference from facts that anything that is capable 
of being expressed by positive law. ^ 

The question whether a particular person is, or is not, an agent of 
a candidate is to be decided upon facts and circumstances of each case. 

Genera] canvassing for a candidate or general activity at an election 
including taking voters to the poll have been held to be sufficient to 
comrtitute agency. 

Where there arc three candidates at an election, the Petitioner can- 
not get the seat only because tlie successful candidate is unseated. The 
votes given to the successful candidate cannot be said to have been cast 
away, and it is not possible to say whether the Petitioner or the third can- 
didate would have succeeded, if the Respondent, who is thus unseated were 
out of the field. 

The charges of ’‘corrupt practices’* brought by the Petitioner 
against the Respondent were (I) Personation, (2) Undue Influence, 
( J) Treating and (4) Bribery. We consider it, however, unneces- 
sary, to enter into any discussion of the evidence relating to these 
charges in view of the finding which we have arrived at on the 
main charge of ’’personation” round which the real contest has 
centred in this case. Before proceeding to discuss this charge, 
however, we may also dispose off the question of the correctness 
of the return of election expenses of the Respondent. The return 
was found not to contain the hire paid for one motor car. However, 
the item, is small one. In India, no limit has yet been fixed for the 
expenses incui^red by a candidate. The Respondent has shown 
about R$.80 on account of motor hire in his return and we are not 
prepared to^ declare the return to be incorrect or false in material 
particulars on the basts of this solitary item. 

We now proceed to discuss the charge of personation. The 
Petitioner relied on as many as 61 cases of ’’personation” in the first 
instance. The Petitioner applied subsequently to amend the list 
|by introducing 1 1 more cases of personation, but the applicatioil, 
I was disallowed, as we were of opinion that the proposed amendment 
Iwas not permissible under the rules and secondly that sufficient 
prounds had not, in any case, been made ocit lor allowing the 
Amendment. ^ 

Th# Petitioner confined himself to 33 oases of persmiation. 
The Petitioner’s allegation is that ’’personation” was sy^stema* 
ticaily resorted to by the Respondent and his agents from the very 
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outset M amort his success. Whenever a voter was expected or 
found to be absent, efforts were made, as far as possible, to find 
some one to personate him and get a vote recorded in favour of the 
Respondent. 

It is alleged by the Petitioner that in each of the 33 cases re* 
ferred to above, the "personationi’ was procured, “abetted", or 
“connived at", either by the Respondent himself or by persons who 
were his "agents" within the definition of that terms in the £iec> 
toral rules and that consequently, the offence in each case falls with- 
in the above definition. According to Rule 44 (^) of the Punjab 
Electoral Rules, "any corrupt practice” specified in part 1 of Sche- 
dule 5 of the rules is sufficient to render the election of the returned 
candidate void. It will thus appear that each of the 33 cases of 
“personation" relied upon by the Petitioner, in itself constitutes a 
separate charge, sufficient to avoid the election of the Respondent 
and will, therefore, have to be considered on its merits. 

The evidence of the expert has afforded as a most useful test 
of the correctness or otherwise of the allegations of the Petitioner, 
in cases where the thumb impression on the counterfoils were clear 
enough for the purposes of comparison. The value of finger print 
evidence for the purposes of identification and as a check on per- 
sonation has been now ail established and such evidence may be 
taken to be infallable for all practical purposes (cf. Donough’s 
Circumstantial Evidence, 2nd edition, pages 69-73; and Will’s Cir- 
cumstantial Evidence, 6th edition, pages 191 to 203). We may 
mention here that the expert examined in this case was an officer 
with more than twenty years experience in his line. He has given 
his opinion with care and caution in each case and no attempt has 
been made to challenge its correctness. 

After discussing the evidence, the learned Cogimissioners re- 
marked. , 

"It will appear from the above that personation* lyis been esta- 
blished in 23 cases out of 33 cases relied on by the Petitioner, and 
that in 8 out of the remaining cases, there arc good grounds for 
suspecting that “personation" has taken place. We are inclined to 
thi^ that personation would probably have been established in all 
the latter 8 cases, if the thun^ impressions on the counterft^ had 
been properly taken. 

In all tlw alleged cases of personation with the exception of two, 
the ballot papers showed that votes had been cast in favour of the 
Rejyrandem. In two cases, however, the votes were found to be for 
the Peeitiooer and th»e two cases thus turn out to be 'instances 
of personation in favour of the Petitioiwr. 

By whom was the»person3tion procured? Before proceeding to 

21 
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disctiM the evidence of the Petitioner on diis point it will be tueftd 
to consider the general aspect of the question of agency in the present 
case. In view of the large number of cases in which personation has 
been proved, there seems no room for doubt that it must have b«n 
procurMl by or the instance of one or other of the parties to this 
case, or their agents. It is common knowledge that the average 
Indian villager is yet wholly apathetic about electoral privilege and 
will rarely take the trouble even to go to the polling station, ttnless 
begged on by agents of the candidates. There can 1^, tho’efore, no 
doubt that personation in the above instances, must have been 
procured either by the Respondent or his agents to ensure the Res- 
pondent’s success at the poll (as alleged by the Petitioner) , or by the 
Petitioner or his agents, with the ulterior object of defeating Respon- 
dent’s election by an Election Petition (as contained on behalf of 
the Respondent ) . This was accepted as ctwnmon ground by counsel 
for both parties. We look upon this as a crucial point in the case 
and the evidence of the parties will have to be weighed in the light 
of our finding thereon. If we find any reasonable grounds for 
suspecting that personation in these instances may have been pro- 
cured by the Petitioner or his agents, the whole of the Petitioner's 
evidence must be looked upon with the greatest distrust. On the 
other hand, if wc find good grounds for believing that personation 
has been procured in the interest of the Respondent, there is no reason 
why we should be disinclined to accept prima facie good evidence 
on behalf of the Petitioner, unless it is satisfactorily explained or re- 
butted by the Respondent. 

Considering the number of proved and suspected cases of per- 
sonation in favour of the Respondent, it seems to us extremely im- 
probable that they could have been procured by the Petitioner or 
his agents. It, is conceivable that an unscrupulous candidate, who 
has reason to apprehend defeat may try to procure one or two cases 
of personatjpn in favour of his rival, with a view to an Election 
Petition. But the ordinary instinct of a candidate would be to 
secure votes in his favour and it cannot be believed that the Petitumer 
or his agents would have sacrificed so nuiny votes merely with a view 
to filing an Election Petition. Personation in favour of the Res- 
pondmt appears to have been procured from the very first day. On 
the first pmling day, at Mehan, there were 5 cases of personation in 
laarour of the Respondent, llte Petitioner’s chances of success do 
not appear to have been so hopeless as to lead him <»’ his agents to 
prepare for on Election Pedtmn from the outset and that too by 
add^ tb the niunber of his rivaL From the evidence on the re- 
cord, h appears that the election was a keenly cmitested one, and 
aldiott^ Reqptmdent secured a majority of ovor 400 votes nt 
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Sampia on the last day the p<diing at the other stations was fairly 
even, the Petitioner ^curing a nujority at some stations and the 
Respcmdents at others. 

All the personation cases in dispute, except one, occurred on the 
first three polling days and a large number at Rohtak where the 
Respondent’s position was apparently weak and the Petitioner got 
a majcunlty of 1 19. 

The matter had, on the other hand, a different aspect from 
the Respondent’s standpoint. We have it in evidence that the 
Respondent had hopes of being appointed a Minister and that his 
partisans were also giving it out that he had a chance of becoming 
a minister. Leaving aside for the present the question of Res* 
pondent’s own attitude, it seems quite likely that his partisans 
were anxious to secure his success at all costs, and some were un- 
scrupulous enough to go to the length of procuring personation 
to ensure his majority. The systematic attempt to procure persona- 
tion, which is indicated by the instances of personation at the 
different polling stations on different dates, is entirely consistent with 
and intelligible from the point of view of the Respondent and his 
party. 

The manner in which the Petitioner presented his case with 
respect to the instances of personation, the great difficulty he has 
experienced in securing the attendance of the majority of his wit- 
nesses and the attitude and the character of the evidence of these 
witnesses in court, seem to preclude the possibility of the instances 
of personation having been procured by or in the interests of the 
Petitioner. The Petitioner relied upon 61 instances of personation 
at first, but in about 28 instances it was discovered by reference to 
the marked electoral roll that no votes had been recorded at ail in 
the names of the persons alleged to have been pcrsotiatcd. Now, 
if the Petitioner or his partisans had'been responsible for procuring 
personation, the Petitioner could not have been expected to rely on 
cases, where no votes had been cast at all in favour of any candidate. 
Nor could he have been uncertain as to who personated a particular 
voter. It seems fairly obvious that the Petitioner was acting in 
good faith on such information as he was able to obtain and that 
although the information received by him proved to be incorrect in 
some cases, he has, at any rate, not tried to build up his case on the 
foundation of fabrication. 

If the Petitioner or hu friends had procured personation with 
a vww to an Election Petition, his witnesses on the point might have 
been expected to come forward readily to support his case. But Iw 
has experienced tlx greatm difficulty in securing their attendance. 
Only 20 witness^ appeared on obedience to a summons. Warrants 
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had to be issued for U and 24 did not appear till their property was 
ordered to be attached. This is a significant c<uninentary on the 
attitude of these witnesses and leaves no doubt that they are not 
Petitioner’s men. Counsel for the Respondent, unable to find any 
reasonable explanation for the conduct of these witnesses was con* 
strained to argue that the absconding of the witnesses was also a 
part of the Petitioner’s game and was intended to create an impres- 
sion that the witnesses are not under the influence of the Peti- 
tioner. But this is evidently an argument of dispair and will not 
bear a moment’s scrutiny. None of these witnesses has been shown 
to be, in any way, interested in the Petitioner. The worst that has 
been brought out in the cross-examination of these witnesses is that 
they have some relations in Sanghi, the village of the Petitioner. 
There is not a single instance in which the voter or personator has 
been shown to be so connected with the Petitioner as to justify a be- 
lief that he may have acted under his influence. Most of the per- 
sonation cases, in fact, come from villages like Sunari and Singpura, 
which are the strong-holds of the Respondent and where the chances 
of detection were probably considered to be small. The Petitioner 
had been made responsible for securing service of his witnesses and 
could not afford to take the risk of losing the chance of producing 
the witnesses, in case no adjournment was granted. He had evident- 
ly great misgivings about securing the attendance of these witnesses, 
as he had asked for permission to produce secondary evidence in the 
shape of the thumb impression of the voters or personators in the 
account books of their creditors and forth. Finally, if these wit- 
nesses were absconding at the instance of the Petitioner, they would 
have at least given evidence in his favour when they appeared in 
court. But in large number of cases, they have proved hostile and 
given evidence against him. Out of the alleged personators only 6 
have admitte(| personation at the instance of the Respondent or his 
agents. Tsfo have attempted to suggest that the personation was 
procured by the agents of the Petitioner, though their statements 
appear to be apparently false. Warrants of arrest had to be issued 
fcH* both of these men. Most of the other personators appeared 
only after warrants of attachment were issued and totally denied 
having personated any one. There u as a marked difference between 
the attitude of the personators who appeared at an early stage, before 
tfie finger-print expert was examined and those who appear^ later. 
At first the personators had not, as a rule, the courage to deny per- 
sonation* altogether probably because they were conscious that dwir 
thumb marks had been taken and thought they amid not escape 
deteetkm. But when the finger-print expert declared a large num- 
ber of the thumb impressions on tlw counterfoils to be blui^ and 
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indescribable, information seems to have been conveyed to them, 
and they adopted a bold attitude and came forward and denied 
having personated any one. Unfortunately for some of them, a 
few of the thumb impressions happened to be clear enough for com- 
parison, and the evidence of the finger-print expert has proved that 
four out of these men not only personated in favour of the Respon- 
dent at the time of polling, but have now perjured themselves to sup- 
port his case. The Petitioner has produced evidence before us that 
the Respondent’s men were going round to persuade the witnesses to 
keep away or, at any rate, not to give evidence against him. In view 
of the attitude of the witnesses discussed above, we are not prepared 
to ignore his evidence as altogether unreliable and it seems to point to 
consciousness of guilt on the part of the Respondent or his partbans. 
We may mention here that 22 out of the witnesses, who failed to ap- 
pear till their property was attached, pleaded guilty to the charge of 
evading service, when they were called upon to show cause why they 
should not be fined under Order ! 6, Rule 1 0, C. P. C. The remain- 
ing two produced some evidence, but it was found unreliable and 
they too were fined along with others. Several of these witnesses 
were the real voters and could have absolutely no motive for evading 
service. The fact that these men were absconding is most signifi- 
cant and leaves no room for doubt that they must have been keep- 
ing back in the interests of the Respondent. 

It has been already noted that in two instances personation has 
turned out to be in favour of the Petitioner. But these instances 
also seem wholly inconsistent with the hypothesis that personation 
was procured by the Petitioner and cannot, therefore, justify any sus- 
picion against him. If the Petitioner had really tried to procure per - 
sonation in his favour, he could not certainly be expected to bring 
these cases to light himself. Nor can it be believed th*at the persona- 
tors had been instructed by the Petitioner or his men to vote for the • 
Respondent, but by mistake voted for the Petitioner. 1*he persona- 
tors are not, in any way, connected with the Petitioner or his parti- 
sans. The personator in one case appeared only after his property 
was ordered to be attached and even then denied having personated 
any one. In the other case the personator admitted personation in a 
hesitating manner. The Petitioner has been apparently trying in 
good faith to prove these cases in the belief that the votes were*in 
favour of the Respondent. 

The facts discussed above seem to point unmistakably to but 
one conclusion, viz., that personation in the cases in dispute could 
not have been procured by the Petitioner or his partisans but must 
have been procured in •the interest of the Respondent. 
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'^e have now to consider in whidi of the instances, if any, 
penonation is proved to have been procured, abetted, or conniv^ 
at by the Respondent or his agents. A nunsber of p&noos have been 
named as "agents” of the Respondent in this connectkm, viz., Bal 
Ram, Bije Ram, Harke, Sufedposh, Dani and others. The Respcm- 
dent has denied that these men Vere his "agents”. ITiese i^en were 
admittedly not the declared agents of the Respondent. But the Peti- 
tioner’s contention is that they were helping the Respondent during 
the election and were, therefore, his "agents” within the meaning of 
the term in election law. 

The term agent "has been defined in the Punjab Elecoral Rules 
as including ’an election agent’, and any other person who is held 
by the Commissioners to have acted as an agent in connection with 
the knowledge or consent of the candidate” {vide Rule 30). This 
definition leaves a wide discretion to the Ccunmissioners, which is in 
conformity with the well-established principles of the Election law 
of agency in England. It was remarked by Grove J. in the Wigan 
case, "The law of agency in election cases has for a period of many 
years been held to go much further than the ordinary 

law of principal and agent. Various attempted definitions have been 
given of it, but I do not think any one has been entirely successful 

Each case in that respect must stand upon its own ground and 
it really comes to this, that the coiu’t must see what the relation of 
the person charged is from the facts of the case and it is more a matter 
of inference from facts than anything that is capable of being ex- 
pressed by positive law” (4 O’M. and H., page 10). The reason 
for this elasticity in the interpretation of the term "agent” is not for 
to seek. In the absence of such discretion to the court or Commis- 
sioners, it would be obviously easy for a candidate, who is inclined 
to resort to corrupt practices to defeat the law and achieve his pur- 
pose through persons who are not his avowed agents. 

The question whether a particular individual has or has not been 
an agent of a particular candidate is therefore, to be decided upcui 
the facts and circumstances in each case. "The substance of the 
principle of agency is that if a man is employed to get you votes, 
or if without being so employed nor authwised to get you votes, 
or if although neither employed nor authorised, he does, to your 
knowledge get you votes, and you except what he has done 
and adopt it, then he becomes a person for whose acts you are res- 
ponsible, in the sense that if his acts are of an illegal character, you 
cannot retain the benefit which those legal acts have luilped to pro- 
cure fmr you” (5 O’M, and H. 178). The nature of evidence re- 
quired to establish agency cannot be precisely defined; but certain 
luinciples have been hdd to be wdl estaUisli^. Fev example, ge- 
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neral canvassing for a candidate, or general activity at an dection 
including taking voters to the poll have been held sufficient to cons- 
titute agency, (cf., Rogers on Elections, 19th edition, vol. 2, pa^ 
601 and 605). In the present instance, the Petitioner’s allegations 
are that the alleged agents canvassed for the Respondent in certain 
villages or grounds of villages and (took voters to the .poll. It will 
appear from the above authorities that these allegations, if proved, 
wdl be sufficient to establidi agency. 

In 5 out of the 2 1 cases of personation in favour of the Res- 
pondent, the Respondent has been named along with his agents, as 
having procured or abetted personation. The other cases are attri- 
buted to different agents. There is direct evidence regarding the 
procuring of personation in six cases only. In the remaining cases, 
the Petitioner relied upon circumstantial evidence in proof of agency. 
It will be convenient to deal with the case of each agent separately 
at first and then consider the question of Respondent’s liability in 
the end. In the case of each alleged agent, we have to consider ( 1 ) 
whether personation in any instance or instances has been proved to 
have been procured, abetted, or connived at by him and (2) whether 
he is proved to be an agent of the Respondent, within the meaning 
of the term, as explained above. 

The proved cases of personation in the interest of the Respon- 
dent, which have been attributed to the various agents are as fol- 
lows: — 


No of proved Reference to caie> in 



Name of alleged agent | 

tion ca5Cf attributed 

! ax# «ss 

the fchedule 


i 

1 

to him 


1. 

j 

Bije Ram of Medina 

S 

Not. I to J 

2. 

Bal Ram, Ziledar of Sundari ^ 

4 

Not *7, B, 9 and 24 

5. 

Ram Swarup, Ziledar 

1 1 

No. 

4. 

Ude of Shallot 

1 

No, n 


Harke of Singhoura 

4 ! 

Not. 17 to 20 


Bithan Singh and Raghunan-j 

2 i 

Nos, 22 and 25 


dan Singh of Bohar | 

! 


7, 

Hardawari and ocheri | 

4 

Not. 27 to 50 

MMW 
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After discussing the evidence which showed that Bije Ram can- 
vused for the Respondent, and brought voters to the polling sta- 
ticwi, the learned Commissioners observed — * 


1. ^e hold it proved that Bije Ram was an agent of the Res- 
pondent and that he procured the personation in cases Nos. 1 and 2. 
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2. Bal Ram. A large number of personation cases have been 
attributed to Bal Ram. In £ve out of these personations have been 
proved, and we have good reason to suspect it in five others ... 

We hold it proved (1) that Bal Ram was an “agent” of the 
Respondent, as he helped the Respondent in his election by canvas- 
sing and taking voters from Stinari to the polling sution, and (2) 
that he procured the personation in cases Nos. 8, 26 and 10 in the 
schedule. In the remaining cases from Sunari, we strongly sus- 
pect that he was responsible for procuring votes. 

5. Harke. In view of the evidence procured, there are good 
grounds for believing the personation in Singhupura cases must have 
been procured by Harke, who was working there for the Respon- 
dent. Harke had canvassed for the Respondent. 

We accordingly hold that ( 1 ) Harke was an “agent” of the 
Respondent and (2) that the personation in the four Singhupura ca- 
ses referred to above was procured with his connivance. 

To sum up we find — 

1. Bal Ram, Bije Ram and Harke are proved to have been 
"agents” of the Respondent, 

2. to have procured or connived at “personation” in his 
interest in eight cases as follows — 

Bije Ram — Cases Nos. 1 and 2 in the schedule. 

Bal Ram — Cases Nos. 8 and 26 in the schedule. 

Harke — Cases Nos. 17, 18, 19 and 20 in the schedule. 

We now come to the question of Respondent’s personal liabi- 
lity. In three out of the four cases, personation which we have 
hild to have been procured by Bije Ram and Bal Ram, the Respon- 
dent has been named by the personators along with these men, as 
having procured personation. The personators deposed that they 
were told by Ihe Respondent himself that there was nothing wrong 
in what the^ .were asked to do, and that on this assurance they perso- 
nated certam voters and cast their votes in his favour. As already 
pointed out these witnesses are not shown to have any motive for giv- 
ing false evidence against the Respondent, and prima facie we find 
no good ground for disbelieving their sutements in respect of the 
Respondent. The Respondent’s suggestion is that his enemies have 
deliberately procured personation in his favour with a view to un- 
seat him. We have already discussed the general question of agency 
and found that the facts on record show unmisukably that perso- 
nation was procured not by the Petitkmer or his partisans but by 
the Re^n^nt or his partisans in order to ensure his success. 

There is no doubt that the Respondent had a mommtous issue 
at stake in the result of the election. TherRespondent was practi- 
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sing as a pleader in the mufassii and we have it from him that his pro* 
fesstonal income was at least Rs. 750 to Rs. 1»000 per mensem* He 
had evident hopes of becoming a minister and the temptation cannot 
be considered small. The fulfilment of his hopes depended, in the 
first instance, on the result of the election. The election was keenly 
contested one, and he must have naturally been anxious to ensure 
his success. 

There is an important piece of evidence before us, which throws 
a flood of light on the Respondent’s attitude in prosecuting his elec- 
tion campaign, and that is the employment by the Respondent of 
one Tek Ram, a desperado, as an agent. This Tek Ram had an un- 
enviable record. He had been twice tried for murder. He had 
been charged with a serious assault on a Sub- Inspector of Police. 
His movements had been restricted under Act 5 of 1918 and Sec- 
tion 110, Criminal PrcKedure Code. He had also been entered un- 
der the Defence of Indian Act. The Respondent admits in his 
statement that Tek Ram is of desperate character. He also admits 
that Tek Ram and his party helps him at Samchana and brought 
voters from that village. Respondent’s statement, as a defence 
witness for Tek Ram, when Tek Ram was tried on a third charge 
of murder in last January, i.e., after the election is still more expli- 
cit. Respondent then deposed that Tek Ram helped him through- 
out the election, from 20th to 26th November, and that he worked 
for him also before the actual polling. It is inconceivable that 
any candidate, w’ho wished to keep his hands perfectly clean, w'ould 
have thought of employing a man of the type of 1 ek Ram for fur- 
thering his election. This fact shows beyond doubt that the Res- 
pondent was not scrupulous about the selection of his agent, and if 
he w^as not scrupulous about the selection of his^ agent, w^ould 
it be surprising, if his attitude waj the same with respect to the 
choice of his means. • ^ 

As regards Respondent's own activity, Sheikh Abdul A/az sta- 
tes: — saw Chaudhri Lai Chand himself leading the voters to the 
polling booth at these various polling stations. Chaudhri Lai Chand 
was bustling about amongst his own voters. Occassionally he ac- 
companied the voters to the periling booth himself. He was going 
to and fro from one polling station to the other." To the same effect 
is the evidence of Pt. Devi Dayal Jotdii, another presiding officer it 
Rohtak. Even, the evidence of Qazi Fazal Illahi, whose bias in fa- 
vour of the Respondent is apparent, shows that the Respon4ent was 
very active at all the above-mentioned polling stations and was "mov- 
ing round and round like a wasp", as he graphically expressed it in 
the vernacular. It is difficult to accept the Respondent’s statement 

22 
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that he took no interest in the voting and merely contended himself 
with seeing that there was no breach of the peace. Qazi Fazal Illahi 
states that the Respondent had a printed list of voters, a map, and a 
pencil in hit hand, when he was going about. Can it be bkieved 
that he made no use of these? The answer is, we think, obvious. 
The Respondent was evidently taking keen interest in the voting — 
as was only natural — and has been compelled to take up the above 
position only, through apprehension of being fixed with knowledge 
of the “corrupt practices,” which were resorted to, in order to fur- 
ther hb interests. We think that there is little room for doubt that 
thb systematic and widespread campaign of personation b to be tra- 
ced to the same instinct that dictated the employment of the des- 
perado Tek Ram. 

We have given thb case our anxious consideratbn from the out- 
set in view of the position of the Respondent and the consequence 
which our findings might involve. But after carefully considering 
the evidence before us, we arc compelled to hold that the Respon- 
dent abetted personation in the aforesaid three cases in which he has 
been specifically named by the personators, and that personation in 
other cases was connived at by him. On behalf of the Respondent, 
reference was made to the Punjab South East case of 1920, and it was 
urged that the percentage of the proved cases of personation is insig- 
nificant as compared with that case. But we do not think that thb 
can by any means be considered a decisive factor. The law looks 
upon the offence of personation as a serious and even a single instance 
brought home to a candidate or his agent is sufficient to avoid an elec- 
tion. There are also several other distinguishing features in the pre- 
sent case. In the Punjab South East Town case, there was apparently 
no direct evidence as regards the procuring of personation against 
the candidate or his agents — the charge being one of the connivance 
(see L E. P., page 165). In the present instance, there is direct 
evidence against the candidate as well as hb agents. There are 
also other important facts to be taken into account — such as the 
employment of a man of the type of Tek Ram as an agent, the pre- 
sence of the candidate at different polling stations, the active in- 
terest taken by him, and finally the systematic attempt to procure 
votes by personation on different 'dates and at different polling 
seations. 

Our unanunous findmgs arc ( 1 ) that Bal Ram, Bib Ram and 
Harke were agents of the Respondent and were guUcy of the cor- 
wpt practice of personation under Part 1 of Schedule 5 of the Pun- 
jab IQecoral Rules, and (2) that the Respondent was also 

guilty of the same corrupt practice, — by abetnwnt and connivance. 
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Under Rule 4S we have to report accordingly that the Respon- 
dent was not duly elected. The Petitioner has asked for a declara- 
tion that he was dtdy dected; but we do not think he is entitled to 
such declaration, and it is not possible to say whether the Petitions 
or the third candidate would have succeeded, if the Respondent 
were out of the contest. All the •votes given to the Respondent 
cannot be considered to have been thrown away (cf., I. E. P., page 
221 ; also Rogers on Electkms, 19th edition, pages 129-30) . 

The Respondent and the above-mentioned agents, Bije Ram, 
Bal Ram and Harke have incurred the disqualihcation referred to 
in Rules S and 7. Bal Ram and Harke, who had not appeared as 
witnesses, were called upon to show cause why they should not be 
reported to be guilty of the corrupt practice of personation (vide 
proviso to Rule 47) . Their pleas were to the same effect as advan- 
ced by the Respondent. The supplementary evidence produced by 
them has been recorded. It has, in fact, only served to strengthen 
our conclusions. 

We also report that the following persons, who have either ad- 
mitted having personated certain voters, or have been proved to 
have done so, have also incurred disqualiheation under the same rule. 

1. Ratia Singh P. W. 17. 

2. Kanhayia, .son of Chandu P. W. 1 8. 

3. Kanhayia, son of Jai Lai P. W. 22. 

4. Shiby P. W. 34. 

5. Maula P. W. 3 5. 

6. Kurara P. W. 32. 

7. Jas Ram P. W. 20. 

8. Rullia P. W. 21. 

9. Mauji P. W. 88. 

10. Shiva Ram P. W. 13. 

11. Jita P. W. 64. 

12. Nihala P. W. 103. 

13. Sarupa P. W. 91. 

14. Chandgi P. W. 34. 

13. Badlu P. W. 21. 

As regards costs, the Petitioner had to fight this case against 
great odds. The charge of personation is not an easy one to prove 
and the Petitioner’s difficulties were increased by the position of fhe 
Respondent and the pressure which was evidently being brought 
upon the witnesses from the outset with a view to stultify the in- 
quiry. We think, the Petitioner is entitled to get substantial costs 
from the Respondent. In the circumstances we a$se» the costs at 
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Rs. ),J00. 


M. V. Bhide 
J. M. Maceay 
D. C. Ralli 


BEHAR AND ORISSA LEGISLATIVE CX>UNCIL 
SAMASTIPUR (N.M.R.) 

MAHESHWAR PRASAD NARAIN SINGH {Petitioner} 


versus 



RA/tSRAY PRASAD CHAUDHRI (Rcspondeni) 

A discrepancy in the father's name of a person cannot be considered 
a case of mere misdescription. 


The nomination paper of the Petitioner was rejected with the 
result that the Respondent was declared duly elected. 

The points for determination in the case is whether the pro- 
poser and the seconder are identical with the persons whose electoral 
numbers they have given in the nomination paper. The number 
given against the proposer Gudar Thakur is 100. The Electoral 
Roll shows against this number one Gudar Thakur, the son of Daun 
Thakur. Against the number given by the seconder Nirsan Thakur 
which is 228 in the Electoral Roll is shown Nirsar Thakur, the son 
of Manbhawan Thakur. It was established before the Returning 
Officer that the proposer’s father’s name was not Daun Thakur but 
Gopal Thakur, and that the seconder’s correct name was Nirsan 
Thakur and not Nirsar Thakur and that his father’s name was not 
Manbhawan Thakur but Guni Thakur. 

It is now said that these arc cases of mere misnomer or misdes- 
cription and that Gudar Thakur and Nirsan Thakur were in fact 
< qualified to prqpose and second the Petitioner. In the Purnea case, 
L E* P. vol. 1 * 178, a seconder subscribed himself as ’*Modo Sahu”, son 
of Muni Lai Sahu ’'whereas the register showed that he was "Mode 
Sahu*\ son of Manni Sahu”. This was considered to be a case of mis- 
description, but in the present case the discrepancies are much more 
serious and in our opinion the affidavits filed by the Petitioner arc not 
xSufficient to establish the identity. Tlie affidavits of Gudar Thakur 
an4*Nirsan Tliakur state that the Electoral Roll is incorrect, and that 
there are no other persons of the names of Gudar Thakur and Nirsan 
Thakur in the villages. A Collecting Punch named Ramsaran Tha- 
kur also fiics an affidavit swearing that he was in charge of the pre- 
paration of the Electoral Roll and that the misdescriptiem "’crept 
into the t<M by ovenaght”. The Collecting i^unch, however, was 
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not the officer who was charged by the regulations with the duty 
of preparing and publhhing the Electoral Roll. We do not sec 
how he can affirm that by entering Gudar Thakur, the son of Daun 
Thakur as an elector, the registration officer meant Gudar Thakur, 
the son of Gopal Thakur; for ail we know the mistake may Hr in 
tlw elector’s name and not in the faeher’s name and that the elector 
intended to be entered was a person w’ho was the son of Dauu but 
whose tome was not Gudar. Similarly in the case of tlie seconder 
although the discrepancy between Nirsan and Nirsar may be a case 
of misnomer, we do not think that the discrepancy in the father’s 
name can be considered a case of misdescription. 

The result is that the petition fails, and we report that the re- 
turned candidate has been duly elected. Fetitioncr to pay Respon- 
dent’s costs which we assess at Rs. 80 . 

B. K. Muu k k 
J. F. W. James 
A. D. Patei, 

BEHAR AND ORISSA LEGISLATIVE COUNCIL 
SARAN SOUTH (N.M.R.) 

NIRSU NARAIN SINGH (Petitioner) 
rersits 

CHANDRAKFTU NARAIN SINGH (Respondent) 

It may be doubted whether the imputation of legitimate ambitkm to 
a candidate can be reasonably regarded as prejudicing the prospects of his 
election. 

The name of the press on a pamphlet may \yc taken as the trade name 
of the printer. By the comity and cuMom of the printing trade, the 
printer of a pamphlet is assumed to*he the publisher also. 

Exaggerated benevolence with a view to secure a political purpose of 
obtaining votes amounts to bribery, but acts of benevolence which are 
innocent in themselves, cannot be treated as corrupt merely because poli- 
tical capital has been subsequently made out of them. 

The Petitioner was the unsuccessful candidate. He contested 
the election on numerous grounds. 

One statement to which objection is taken appears in a pan^ 
phlet issued by the Respondent to the effect that the Petitioner hopes 
for a judgeship or for appointment as a minister, and that in seek- 
ing election to the Council he is hoping to gratify his own ambi- 
tbn. 

It may be doubted whether the imputation of a legitimate 
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ambition to a candidate can be reasonabijr regarded as prejudicing 
the prospect of his electbn; but the question does not arise, be- 
cause it appears that the statements are true. (On evidence) . 

The Petitbner has taken objection to another statement which 
appears in one of the pamphlets issued in support of the Respon- 
dent’s candidature, which runs os follows: — "We have no necessity 
for a vakU who foments or supports quarrels for gain. what 
service can such a man be?” Apart from the question of ^«ther 
the pamphlet in which this remark occurs was issued with ^e au- 
thority of the Respondent, we may observe that although we do 
not defend or support this contemptuous estimate of the lawyer’s 
profession, it must be admitted that abuse of this kind will be com- 
monly found in any electioneering contest where one of the can- 
didates is a lawyer and the other is not. It is clear that the words 
in the pamphlet do not mean that the Petitioner is a bad kind of 
lawyer; and a remark of this kind cannot be treated as a slande- 
rous statement affecting the candidate’s personal character. 

It is alleged that none of the pamphlets issued on behalf of 
the Respondent bear the name of the printer and publisher as re- 
quired under the rules, and two of them at least do not even bear 
the name of the press. 

The two pamphlets which do not bear the name of the press 
are two issues of a pamphlet called Sucha. There were three issues 
of this pamphlet, each of two thousand copies, printed at Nath 
Press at Chapra; of which one issue only bears the name of the press. 
The wording of the pamphlet is identical. There is nothing ob- 
jectionable in the pamphlet; and in view of the fact that the name 
of the press has bwn actually given in one of the issues, we are of 
opinion that the omission in the other is accidental. 

The rest bf the circulars bear the name of the press; but the 
Petitioner objects that they ought to bear the name of the printer 
and publisher also. It may be observed that in this respect the 
pamphlets are exactly on the same footing with those issued by the 
Petitioner. The name of the press may be taken as the trade name 
of the printer; and we arc prepared to accept the view that by "the 
comity and custom of the printing trade” the printer of a pam- 
phlet is assumed to be its publisher also. In any case we cannot 
fiE.d that the omission of the name of the printer or publisher of 
any pamphlet has affected the result of the election so as to bring it 
within the provisions of the sub-section (a) or (c) of Rule 44(1) ; 
and therefore the election cannot be declared void on this count. 

Two specific instances of treating with a view to d>tain votes 
were given. The first is relating to members of the Seva Samiti 
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at tlw last Sonepur fair, regar<ling which no evidence has been given. 
The seccHid charge under this head is that Babu Chandrakctu Nara- 
yan Sinha during the flood of August, 1923, distributed food at Sone- 
pur station, and that subsequently in his election pamphlets he made 
capital out of this, claiming votes on the grounds of his generous ex- 
pendicitre during the flood. * 

The Petitioner argues that the subsequent making of political ca- 
pital out of these acts of benevolence indicates that the acts of be- 
nevolence were made with a corrupt motive; but in this matter 
we muse be guided by the English rule, and hold that since the acts 
of benevolence were in themselves innocent, they cannot be treated 
as corrupt merely because political capital has been subsequently 
made out of them. The Petitioner takes fresh ground in arguing 
that the benevolence has been exaggerated for political purposes, and 
that such exaggeration amounts to a corrupt practice. We agree 
that exaggeration of this kind would be highly objectionable, but 
apart from the fact that the general statements made on behalf of the 
Respondent in this connection have not been shown to be false or 
exaggerated, we may observe that it would be difficult to bring exag- 
geration of this kind within the definition of bribery which is given 
in the Electoral Rules. 

A recriminatory petition has been filed by the Respondent, 
but not one of the allegations was held proved. 

The result is that both the petition and the recriminatory peti- 
tion fail. We direct that each party do bear his own costs. 

J. F. W. James 
Radhakanta Ghose 
A. D. Patel 

BIHAR AND ORRISSA LEGISLATIVE CpUNCIL 
SHAHABAD (M.R.) 

SHEIKH MAHMCX)D HASSAN KHAN (PetUio»er) 

versus 

MR. SAIYID ATHi^ HUSSAIN (Respondent) 

The ntmination of the Petitioner was rejected by the Returning 
Officer. He was proposed by two nomination papers. 

It appears tlut the constituency has been subdivided and one 
of the Petitioner’s proposers described the subdivision in ,which he 
is registered as “Zila Shahabad, Thana Mc^iania, Police Station 
Khudra, Subdivision Bhabtia.” The second described himself at 
**Na 29, ptflling statibn Tliaru Bahara, Thana Arrah (Subdivision 
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Arrah).” Under Rule 11 of the Behar and Orrissa Election Rules 
the nomination paper has to be in the form prescribed by Schedule 
3 and a note to the form in question requires that where the 
Electoral Roll is subdivided and seperate serial numbers are assigned 
to the electors entered in each subdivision a description of the sub- 
division in which the name of^thc elector is entered must also be 
given. The Returning OfiSicer was of opinion that the correct des- 
cription of the subdivision in the case of each proposer was the pee- 
ling station, and that the nominatbn papers were invalid. 

There is nothing to indicate that the various areas into which 
tne constituency has been subdivided for convenience of polling 
arc required to be described by the names of the polling stations. It 
is obvious that what the Registration authorities have done is to form 
subdivisions according to revenue thanas and they have included 
within each such polling area the police stations falling within the 
tliana. As a mode of description a reference to the revenue thana 
would be perhaps more appropriate than the name of the polling sta- 
tion; and in the absence of any express direction, we think the des- 
cription given in the nomination paper was compliance with the 
rules. 

The result is that the election is void. We assess the costs of 
the Petitioner at Rs. 80 to be paid by the Respondent. 

B. K. Muli.icr 
J. F. W. James 
A. D. Patel 

PUNJAB LEGISLATIVE COUNCIL 
SHEIKHUPURA CASE (M.R.) 

MIAN HAQ NAWAZ (Petitioner) 
versus 

MALAR KHAN MOHAMMAD KHAN (Respondent) 

For the purposes of identification, the reliability of the evidence bated 
on the comparison of finger prints is well established. 

The term agent has a very wide meaning in election law, and the rela- 
tion law and ilie relation is more likV that of master and servant, where 
the former is held liable for the unauthorised or negligent acts of the 
latter. No appointment is necessary and the relationdiip of agency is to 
be inferred from facts, and circumstances of each case. 

In dealing with a crinmai or quasi-criminal charge h'ke that of perso- 
nation, suspicion, however strong cannot uke the place of positire prtxd, 
and before basing a decision on circumstantiah evidestce, every reasonable 



MIAN HAQ NAVA2 V. KHAN MOHAMMAD 177 

oonsinent with dM innoceace th» ftrmm citMgwl mutt b« 

aduded. 

*1^ Petitkwwr redied on 21 cases of perwnatkm. The votm 
and allied personaton were produced as witnesses, but they did 
not support the Petitk>ner. The real voters asserted that they did 
voce, while the alleged personators denied having voted at all. 
Thumb impressbns of all these men were, however, taken before 
us and a comparison of these with those on the counterfoils of the 
ballot papers, by an expert from the Finger Print Bureau, Phillaur, 
^wed that the thumb impressiwu of the real voters did not agree 
with those on the counterfoils of the ballot papers in three cases, 
while thumb impressions of the alleged persotiators did agree with 
the thumb impressions on the counterfoil in the said cases. In an- 
other case it found that the thumb impression on the couterfoil of 
the ballot paper, though the thumb impression of the real voters 
was too blurred for comparison. 

It will thus appear that the expert's evidence supports the Pe- 
titioner’s allegations as to personation in four cases. Though the 
oral evidence of the voters and the alleged personators with respect 
to these cases is against him, it cannot be believed in the face of the 
evidence of the finger-print expert. These men have probably per- 
jured themselves with the idea that they would get into trouble if 
they told the truth. For the purposes of identification, the reliabi- 
lity of evidence based upon comparison of finger prints has been 
now well established, (cf. Donough’s Circumstantial Evidence, 
2nd edition, pages 69-73) and no attempt has been made on behalf 
of the Respondent to challenge it. 'Personation' by itself is, how- 
ever, not sufficient to avoid an election unless it falls under Part 1 
of Schedule 5 of the Electoral Rules, i.e., unless it is procured or 
'abetted' by a candidate, or his agent or by some otficr person ‘with 
their connivance’ (v/Je Rule 4(l>) and the dcfinition^iof personation, 
as given in Part 1 of Schedule J of the Electoral Rulc$5 • V7c have, 
therefore, to see whether the Petitioner has established 'agency' with 
reqsect to the above personation case, so as to bring them under Part 
1 of Schniule 5. The Respondent Khan Mohammad was admittedly 
present at the polling station where personation in the above-men- 
tioned four cases is said to hav% been procured. But the Petitioner'i 
legation is that Respondent’s father Mahabat Khan and Feiwzc 
Din Jogi, a friend of the latter, were present there and were acting 
as his agents and that these persons procured the personation. On 
behalf of the Re^ndent, the presence of Mahabat Khan ifnd Feroze 
Din Jogi is not denied, but it is urged that they had not been ap- 
pointed 'agents* by the Respondent. But the term 'agent* has a 

2J 
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very wide meaning in election law. It is not restricted to the or- 
dinary relation of principal and agent. The relation is more like 
that between master and servant where the former is held nspon- 
sible for the unauthorised or negligent acts of the latter. No ap- 
pointment as an agent is necessary and the relationship has to be jud- 
ged from the facts and circumstances of the case. This law of 
agency is well established in England (cf., 4 O’M. and H. at page 10, 
1 O’M. and H. 10, 11) and the dcfinitbn of the term ’agent’ in the 
Punjab Electoral Rules shows that it has a similar meaning in India. 
Mahabat Khan, on his own showing was present at the polling station 
referred to above to canvass and promote the interests of his son. 
Fcroa Din Jogi professes to have gone to the polling station to vote. 
But there is reliable evidence of independent witnesses such as the 
Presiding Officer to show that he too was working for the Respon- 
dent. We therefore feel no difficulty in holding both these men 
to be ’agents’ of the Respondent for the purposes of his election. 
There is, however, no direct evidence of a reliable nature to con- 
nect these men with the cases of personation. The Petitioner who 
was himself there had to admit that he was not prepared to say that 
that Mahabat Khan or Feroze Din actually did put forward 
the personators. He, however, urges that the personators are mea- 
nials belonging to Karkan, the village of the Respondent; that 
Mahabat Khan, father of the Respondent, is a /.iladar and man 
of influence and was working for the Respondent at the polling 
station, and that under the circumstances it may be presumed that 
the cases of personation were procured or at any rate connived at 
by him. The above facts, no doubt raise a strong suspicion against 
Mahabat Khan but are not, in our opinion, by themselves sufficient 
to justify a definite finding that he procured or connived at the p>er- 
sonation. The Petitioner has mainly relied up)on the Punjab South 
^East Town case of 1920 (See 1 I. *£. P. 165), but that case is clearly 
distinguishable Irom the present case. In the Punjab South East 
Town case, out of 15 votes cast in Simla Kalan (the village of the 
Respiondent in that case) fifteen cases of p>ersonation were proved and 
the Gimmissioners had strong reasons to suspect five others. The to- 
tal number of votes cast for both the candidates was small being less 
than 200 for each candidate and thus the percentage of personation 
cas^ was high. In the present case, out of the four personation cas^ 
lelira on by the Petitioner, only two relate to Karkan, the village 
of the Respondent. In one of these it is definitely proved that the 
personator* was menial belonging to Respondent’s village. The 
net result is that out of 1664 votes cast for the Respondent, only 
one case of personation by a meanial belonging to hk village is es- 
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tabiished and it is only in respect of this case, that there may be said 
to be strong reasons to sxispcct that personation was 'procured' or 
Connived at* by the Respondent's father^ who was present at the 
polling station. But an isolated instance of this kind has to be jud- 
ged with caution and is, in our opinion, inadequate to justify a de- 
finite finding to this effect in the Petitioner’s favour. It is a tried 
proposition of law that in dealing with a criminal or quasi-criminal 
charge like the one under discussion, suspicion, however strong, can- 
not take the place of positive proof. Wc arc dealing in this instance 
with mere circumstantial evidence and before basing a decision up- 
on such evidence, every reasonable hypothesis consistent with the in- 
nocence of the person charged, must be excluded. It has been sug- 
gested on behalf of the Respondent that an isolated case of persona- 
tion may be due to the ignorence of a voter who may have attemp- 
ted innocently to vote by proxy or possibly to the machinations of 
a scheming rival candidate. We do not think the circumstances, 
relied on by the petition, are by themselves sufficient to exclude 
the possibility of such explanations. It was remarked by Martin 
B., in the Westminister case, "The law (Law of Agency) is a strin- 
gent law, a harsh law, a hard law. But, 1 think, I am justified when 
I am to apply such a law, in requiring to be satisfied beyond all doubt 
that the act was done; and unless the prcxif is strong and very co- 
gent — I should say, very strong and very cogent — it ought not to 
aflPect the seat of an honest and well-intentioned man by the act of a 
third person" (1 O’M. and H. 95), The Petitioner has failed to 
adduce any such 'strong and cogent’ proof in this case. 

We accordingly find that although four cases of personation 
were 'procured*, abetted, or 'connived at’ by the Respondent or his 
agents. Under the circumstances, these cases only serve to reduce 
the Respondent’s votes by four and cannot affect tfiie result of the 
election, as he had a majority of ovcV 500 votes. We» propose, how- 
ever, to bring the cases of personation to the notice of the Deputy 
commissioner, Sheikhpura, with a view to the prosecution of the 
offenders under the Indian Election Offences and Inquiries Act (59 
of 1920) after such further inquiry as he may corivsidcr advisable. 

The petition fails. As, however, there are reasons to suspect 
that the hands of the Respondent or his agents have not been clean 
wc fix his costs Rs, 200 to be paid by the Petitioner. ^ 

M. V. Bhide 
J. M. Mackay 
D. d. Ralei 



BEHAR AND ORRISSA LEGISLATIVE COUNCIL 
TIRHUT DIVISION LANDHOLDERS 

MADHAVA SURENDRA SAHAI (Petitioner) 
versus 

RAI BAHADUR KRISHNA DEVA NARAIN MAHTHA 

(Respondent) 

The Petitioner was a candidate for the Tirhut Division Land- 
holders Constituency, but in his nomination paper he gave the name 
of the constituency as "Landholders (Tirhut Division)”. The Re- 
turning Officer held that the misdescription as to the name of the 
constituency was fatal and rejected the nomination paper. 

In our opinion the Returning Officer’s decision cannot be sup- 
ported. The misdescription, if any, was trivia! and should have 
been condoned. 

The result is that we declare the election to be void. We assess 
the costs at Rs. 80 and recommend that the same be paid by the Res- 
pondent to the Petitioner. 

B. K. Muluck 
J. F. W. James 
A. D. Patel 


BENGAL LEGISLATIVE COUNCIL 
24-PARGANAS (M.R.) 

A. SUHRAWARDY (Petitioner) 
versus 

SAIYAD NASIM ALI (Respondent) 

If a pencm on the register is called by a wrong name, that will not vi- 
tiate his vote. Upon the same principle it follows that a person incorrectly 
described in the Electoral Roll is not thereby debarred from acting as a 
pre^Mser of a candidate. 

The proceedings were ex parte as the Respondent did not appear 
although notices were served on him. 

Hie Petititmer’s proposer as stated in the nomination paper was 
Kazi Abdul Jalil, whoM name was wrongly printed as Kazi Abdul Ja- 
nis, son of Kazi Mt^ionuned Hatim, the other particulars correct. 
At the same time when Kazi ^idul JaUI prewnted the imminatkm 
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he entered his name under the head o£ "proposer" as Kazt 
Abdul Janis and within brackets Kazt Abdul Jaiil. He explains 
that the reason why he made the duplicate entry was to bring his 
y\afng into conformity with the name wrongly recorded in the Elec- 
toral Roll. He filled up the details required as to the number, etc., 
and signed his correct name below in the appropriate line. 

The Returning Officer, in his certificate of scrutiny <^>served 
that the prop<»er’s name is Kazi Abdul jaiil, whereas the name in 
the voter’s list is Abdul Janis. The proposer is not present and there 
is nothing to show that Abdul jali! and Abdul Janis arc the same 
person. He therefore rejected the nomination paper. 

From evidence and from our inspection of the list we are sa- 
tisfied that the real entry was Jaiil and not Janis. 

It was held in the ca.se (Oldham, 1869, 1 O’M. and H. 115) 
that if a person on the register is called by a wrong name, that will 
not vitiate his vote. Upt)n the same principle it would follow that 
a person incorrectly described in the Electoral Roll is not thereby 
debarred from acting as a proposer of a candidate. 

For these reasons we think that the nomination paper was nii- 
propcrly rejected. The effect of this has been materially to affect 
the result of the election, and we arc therefore of opinion that the 
returned candidate has not been duly elected. 

In view of the fact that the hearing was e\ parte and the Res- 
pondent was in no way responsible for the mistake, we recommend 
that the parties bear their own costs. 

A. J. CHOTZNER 
D. C. Patterson 
Saroda Prasad Bakhshi 


BENGAL LEGISLATIVE COUNCIL 
24-PARGANAS (M.U.) 

NAWAB MIRZA SHUAJAT BEG KHAN BAHADUR 

(Petitioner) 

versus 

MAUL VI MAHBOOBUL HAQ (Respondent) 

By mistake one ballot box containing ballot papers was not openly at 
the time of the counting and the Respondent was declared elected but the 
mistake was discovered before the Returning Officer had submitted hit re- 
turn, and the misting ballot box found, and its contents coRnted result- 
ing in a majority in favour of the Petitioner. The Returning Officer how- 
ever tbou^t tiut he could not deebre the Petitioner elected at he had al- 
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ready declared the result of the election, and referred the matter to Govern- 
ment. The Respondent was published in the gazette as having been dttly 
elected. It was held that the Returning Officer could not unikr the rules 
announce the result of the election before the counting of votes had been 
completed, and as in this case the first announcement made before the con- 
tents of one ballot box were (‘ounted, the Returning Officer should have 
taken into account the contents of the said ballot box also. At any rate 
the Commissioners could take the said ballot papers into account and 
declare the Petitioner elected. 

The Petitioner and the Respondent were the only two candi- 
dates for election. Counting was done in the presence of the par- 
ties and their agents. The Returning Officer announced the result 
and declared the Respondent elected. The Petitioner obtained 911 
votes and the Respondent 936 votes. Soon after the verification 
statement required by Regulation 47 was being prepared, it was 
discovered that one ballot box from this constituency had not, by 
mistake been opened. The Returning Officer sent for the candi- 
dates at once. The Petitioner turned up and an agent of the Res- 
pondent also came and the contents of the ballot box were opened in 
their presence. Two hundred and four ballot papers were 
found in the box. Eighty one were in favour of the Respondent, 
while 123 votes were for the Petitioner. One ballot paper was re- 
jected. The total votes for each candidate thereupon stood, for 
the Petitioner 1,234 and for the Respondent 1,017. This result 
reversed the decision arrived at when the votes were first counted. 
The Returning Officer thought that his first declaration was inva- 
lid, but he was not sure if he could make a second declaration and 
he thereupon submitted his report to Government for instructions, 
Wc do not know what the instructions were, but the Respondent’s 
name was published in the Calcutta Gazette as that of the elected 

candidate. * 

« 

The learned pleader for the Respondent contends that the re- 
turning was functus officio after he made the first declaration. It 
is argued that the Returning Officer should not have opened the 
unopened ballot box. Certain English cases have been cited. They 
are mentioned in Parker, page 385. ^The English Rule is that if a 
mistake is discovered after the Returning Officer has declared the 
resplt "the mistake can only be rectified by filing an election peti- 
tion praying for a recount.” It seems to us that this is the procedure 
which has beai followed in this case. The Returning Officer hav- 
ing made iiis declaration, he was not entitled to reverse his decision. 
Tlw English cases cited do not show that the Returning Officer can- 
not ascertain his mistake. Turning to our nfies and regulatkms, it 
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cannot be said that the Returning Officer was functus officio. He 
had still to make the return mentioned in Regulation 49 and the 
rep<Ht to the Secretary of the Council under Rule 44(9). It may 
be even said that the first declaration was a void declaration as it 
was made on an incomplete counting. Rule 14(7) states 
that "when the counting of votes has been completed, the Return- 
ing Officer shall forthwith declare the candidate, to whom the larg- 
est number of votes has been given, to be elected.” The counting 
of votes had not been completed inasmuch as the contents of one 
box had not been taken into account. The Returning Officer, was 
not, therefore, functus officio. Even if he was, it is open to us to 
take into account the contents of this box. 

The learned pleader for the Respondent contends that the peti- 
tion was not maintainable inasmuch as the Petitioner had not asked 
for a recount. Rule 33(1) states that "the petition shall contain 
a statement in concise form of the material facts on which the Pe- 
titioner relies” and Rule 34 says that "the Petitioner may, if he so 
desires, in addition to calling in question the election of the returned 
candidate, claim a declaration that he himself has been duly elected.” 
The Petitioner has done this and has asked that on the votes 
ascertained by the Returning Officer, he should be declared and re- 
turned as duly elected since he obtained the largest number of votes. 
It is common ground that upto the declaration made by the Re- 
turning Officer on the first count, the counting is correct. The 
only question is whether the contents of the box which was sub- 
sequently found should be taken into account. The Returning 
Officer has deposed that had he made the discovery earlier, he would 
have declared the Petitioner as elected. The learned vakil for the 
Petitioner has quoted a case which is in re North-East Derbyshire 
Election, Holmes p. Lee reported in 39 Times Law iCeports, 1923, 
page 423. It appears that in this case three ballot papeas at a Parlia- 
mentary Election were found in different boxes, after a lapse of 1 1 
days it was held that as these paf>ers had been inadvertently left in 
the boxes, in the particular circumstances of the case the three votes 
must be allowed. We hold that the ballot papers in the above-men- 
tioned box must be taken into account. 

Our conclusion is that the Respondent has not been duly elec- 
ted and that his election and return should be set aside and that tt 
sl^ld be declared that the Petitioner was duly elected from this con- 
stituency. ■“ , 

Since the Respondent was not responsible for the mistake 
which has resulted in thij Election Petition, we recommend that the 



184 


INDIAN ELECTION PETITIONS 


Dartia should bear their own costs. 

G. N. Roy 
G. B. Mumfchio 
G. N. Mukeeji 

nsTDIAN LEGISLATIVE ASSEMBLY 
WEST COAST AND NILGIRIS (N.M.R.) 

KUMARAN RAMAN {Petitioner) 
versus 

K. SADASHliVA BHAT (Respondent) 

The statement that a candidate, when a member of legislative body voted 
in a particular manner, and he sacrificed the real interests of the country 
by failing to act in particular manner as member is not a statement in re- 
lation to the personal conduct and character of the candidate, and therefore 
does amount to a corrupt practice, even when false to the knowledge of the 
candidate making it. 

The prayer in this petition is that the election of the Respon- 
dent as a member of the Legislative Assembly for Malabar, South 
Kanara and the village Nilgiris be set aside on the ground that he 
has been guilty of a corrupt practice within the meaning of Rule 
4, Schedule J of the rules for the nomination and election of mem- 
bers to the Legislative A.ssembly, in that he published false statements 
that the Petitioner "sacrificed the real interests of the people by 
his voting with the Government for the enhancement of the salt 
tax” and "by his failing to join in the struggle against the present 
inequitable provincial impost.” It is alleged that it is false to say 
that the Petitjpner did so vote, or did so fail to join in the struggle 
against the impost. 

The li^tter allegation appears to us wholly an expression of 
opinion of the Petitioner's political conduct and no question of its 
truth or falsity in fact arises. 

We think that the conclusion is irresistible that, the Respondent 
did not believe that the statement (that the Petitioner voted with 
the Government for the enhancement of the salt tax) to be true, 
and yet allowed its publication to continue, and we feel no doubt 
dfat the Respondent did publish regarding the Petitioner a state- 
ment which he did not believe to be true — a statement reasonably 
calculat^ to prejudice the prospects of the Petitioner’s election. 

The remaining questions whether this statement is a statement 
in :^tion to the^perscmal conduct and character of the Petitkmer. 
This is a p<»nt which has been strenuously afgued on both sid«. We 
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that the correa method of deciding the j^int is to determine 
first, assuming that the statement that the Petitioner voted with the 
I^titioner for the enhancement of the salt tax is true, whether that 
would be a statement in relatbn to the Petitioner’s personal chara- 
cter and conduct. We are agreed that it cannot be so held. No 
iort of reflection or imputation is, on the Petitioner’s character or 
Conduct by the mere assertion that he voted on a particular measure 
|n a particular way. It is an assertion of historic^ fact, a mere set- 
ting forth of an account of a political act of the Petitioner in his 
political career. What result that act may have had on the inte- 
rests of his constituents, whether it wUl, for instance, be a sacrifice 
of their interests or not, is not a question of fact, but of opinion, 
and any statement to that effect is not a statement of fact, but is 
mere statement of opinion, and therefore, will not come within the 
meaning of the rule. 

This conclusion is strengthened by a reference to certain Eng- 
lish Election cases which have been cited to us, and which have a 
particularly petinent bearing on this point, since the very language 
we are now considering has been taken en bloc from the Corrupt 
and Illegal Practices Prevention Act, S8 and 59 Vic. Chap. 40 in 
1891. Six election cases under that Act have been cited to us, re- 
ported in Voi. 5, O’M. and H. page 53, 89, 15 3, 186 and 218 and 
Vol. 6, O’M. and H. page 103. In all these, the general principle 
is that a statement in relation to the personal character and conduct 
of a candidate must import some reflection or imputation on that 
chararcter and conduct. The two cases must in the point arc the 
North Louth case, 6 O’M. and H. 103, and the Cockermouth 
case, 5 O’M. and H. 155. The former interprets "personal" as an- 
tithetical to public, and the latter interprets it as antithetical to 
political. The latter case is particularly instructive One of the 
allegations there made against the candidate was in the statement 
that was made — * • 

"Electors. Remember that the enemy was beseiging British 
Town and wrecking British homes when Sir Wilfrid Lawson voted 
against sending men, money and supplies.” 

That is, as here, the statement was that the candidate had voted 
in such and such manner in the House of Commons. On this Mr. 
Justice Darling remarks (page 164) — 

"What Sir Wilfrid Lawson desired from his conduct was, tf 
he could get enough other people to agree with him and to go into 
the same lobby with him to force the Government to resign, so that 
tlwe might come into office a Government holding the same opi- 
nbns as himself about the war, and prepared to bring it to an end 
24 
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Upon terms which would approve themselves to him and to his fri- 
ends. But to say that is not to say "that he meant to starve the 
troops. To say ^t he did that, is to criticise his political conduct. 
It is not to criticise his personal character or his personal conduct. 
And further than that, it appears to me that what he said here about 
Sir Wilfrid Lawson and his votes is not false; it is to a very large ex- 
tent true, as I have said. The natural consequence of the vote he 
gave be a perfectly constitutional reason for the resignation of the 
Government and the forming of another, and would not be the star- 
ing of the troops in South Africa, and therefore, even if it were not 
true it seems to me that that was criticisiti of the political action of 
Sir Wilfrid Lawson, and not criticism of his personal character or 
conduct in any shape or form.” 

That is, ail comments that a man voted in such and such man- 
ner is comment as to his political conduct and not as to his personal 
conduct. 

We, therefore, hold that no corrupt practice by the Respon- 
dent has been proved and the petition cannot, therefore, stand and 
must be dismissed. 

In the view we take of the Respondent’s conduct, we direct 
that each party bear his own costs. 

E. H. Wallace 
V. V. Srinivasan 
P. SUBBIAH 
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